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The Book with Complete 


Courtroom Evi 
for the Florida 
Practitioner 


When you choose an analysis of 
the law of evidence, there are two 
questions you should ask: How 
complete is itnow? How complete 
will it be next year? 


Florida Evidence by Charles W. 
Ehrhardt satisfactorily answers both 
questions. Written for use in the 
Florida court, it delivers a compre- 
hensive analysis of the Florida law 
of evidence, as well as federal court 
decisions relevant to evidence and 


the Florida practitioner. Many 
involve interpretations of the Fed- 


eral Rules of Evidence by the U.S. 


Court of Appeals for the Fifth Cir- 
cuit. 


And Florida Evidence keeps up 
with the law. The 1980 pocket part 
cites over 200 new cases from the 
Florida District Courts of Appeal, the 
Florida Supreme Court and the U.S. 
Court of Appeals for the Fifth Circuit. 


WEST PUBLISHING COMPANY 


50 W. Kellogg Blvd.. P.O. Box 3526. St. Paul. MN 55165 


Please send, postpaid, 


copies of Florida Evidence, Book 5 in West's Florida 


Practice Series, by Charles W. Ehrhardt, at $45.00 per copy. 


Hard cover, 610 pages, published 1977 with 1980 pocket part. Cost of supplementation 


1978-79, $7.50. 


Also enter subscription for future service consisting of pocket parts. pamphlets. 
recompiled volumes or additional volumes as published. until further notice. at the then 


current prices and payable as delivered. 
O Payment enclosed. including applicable sales iax. 


dence Rules 


Now 
with New 
Materials on 


Admissibility of 
Evidence 


It also discusses actions of the 
1979 and 1980 sessions of the Flori- 
da Legislature which affect admissi- 
bility of evidence, and decisions of 
importance to every Florida litigator 
from the U.S. Supreme Court 
through June, 1980. 


Examine Florida Evidence, and 
then ask yourself one more ques- 
tion: How effectively can you 
practice law in Florida without it? 


OO Charge my current West account. Account No. 
FIRM 

NAME 

ADDRESS 

CITY FL. 


Order subject to approval by vendor. Applicable local tax will be added. Price subject to change without notice. 
For an order of multiple copies totaling $100 or more, a 10% discount may be taken when cash 


accompanies your order. 
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BEING THE Rest Selle GOOD ENOUGH 


So, we improved Black Beauty® made ordering easier and 


ov ed maintained the same low price. To purchase an Excelsior-Legal 
j pr corporate outfit call our nationwide toll-free number 


an fora (in NY please use number listed below). 


attractive 
appearance 


Black Beauty® “all-in-one” outfits include: 


Customized seal in zipper pouch. 


20 lithographed share certificates in a 
separately bound section with full page 
stubs. Each is numbered and imprinted 
with name, capitalization, state and 
Officer's titles. 


50 sheets, cotton content paper. Or 
printed Minutes and By-laws (revised 
to comply with the Revenue Act of 
1978) which includes IRS §1244, Sub- 
chapter S, Medical/Dental reimburse- 
ment plan, appendix of forms, instruc- 
» tions, worksheets, and 20 blank sheets. 
| The Blank State set is based upon 
Model Business Corporation Act. Sepa- 
= rate editions available for CA, CT, DE, 
FL, NJ, NY, PA, and TX. 


Our exclusive corporate record tickler. 


f Mylar reinforced tab indexes, with five 
positions and stock transfer ledger. 


All items enclosed in our corporate 
record book, with corporate name la- 
bel on spine. The book fits into our 
sturdy slip case for dust protection. 


high quality gold 
stamped cover 


Black Beauty® 
No. 70 (Green No. 71) $31 


50 sheets blank minute paper. 


No. 80 (Green No. 81) with $33 
printed minutes and by-laws. . 


Charge your American Express, 
Master Charge or Visa cards 
improved 1%” rings, 
Request shipment by AIR 
metals ai only $2.00 additional 
Excelsior-Legol 
White Street NYC 10013 (212) 431-7000 
O No. 700 No. 71 .. $31 
To: Excelsior-Legal Please Ship: 0 No. 800 No. 81 .. $33 State Year. 
Stationery Co. Inc. 
62 White Street, - 
NYC 10013 (Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $5.75 for 2” die seal.) 
O NPVor O 
authorized shares each 
Shipment within Certificates signed by President and © Ship via Air—$2.00 extra 
24 hours y-treasurer, unless otherwise specified) bs 
O IRC 7 complete set—resol., dir. min., treatise, law, etc., $3.95 extra. © For delivery in NY add sales tax. e 
MEX 
Shipment free when | Charge me 
you enclose check O VISA Number Expires Signature 
Ship to 


Zip Code FL 
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FloridaWill and 
Manual 


¢ Designed and written especially for Florida lawyers. 

© Complete in every sense to meet the needs of the general practitioner and the estate planning specialist. 

¢ Distinguished authors who have been active tax and estate planning practitioners for more than 20 years. 
JAMES J. FREELAND, Professor of Law, Director, Graduate Program in Taxation, University of Florida, 
Gainesville, Florida 
GUY B. MAXFIELD, Professor of Law, New York University, Counsel, Wall Street law firm of Gifford, 
Woody, Palmer & Serles, New York, New York 

© Incollaboration with an outstanding Florida practicing attorney: 
MELVIN N. GREENBERG, Founding and Senior Partner of Greenberg, Traurig, Hoffman, 
Lipoff, Quentel and Wolff, Miami, Florida 


e With an Advisory Board of leading Florida attorneys. 


THE FLORIDA WILL AND TRUST ] 
MANUAL assists you in: © Complete will and trust forms including — 
¢ Drafting high quality Florida estate planni: and non-marital trust arrangements; irrevocable 
trusts, for insurance and property; revocable trust 

© Streamlining your office procedures so with pour-over will; Clifford-type trust; split interest 
secretaries and paralegals can be used more charitable trusts including annuity, unitrust, and 
efficiently in preparing legal documents. charitable lead trusts. 

¢ Referencing annotations of matters affecting © Checklists for fact finding with client and 
Federal income tax, estate tax and gift tax and preparation of legal documents. 
generation-skipping transfers. © Complete annotations, current references to 
appropriate cases, revenue rulings, revenue 

procedures and treatises. 

Table of Contents includes: : ¢ Annual supplements (at nominal additional 
FORMS - Basic Will Forms cost after the first year), and bulletins covering 
Basic Personal Trust Forms significant changes in the law and case decisions. 
Charitable Trust Forms ¢ Numbered paragraphs keyed to the basic 

SPECIAL PROVISIONS documents for manual use or paragraphs and 
- Additional clauses with number system documents can be entered into your word 

for use with basic forms processing equipment. 

e Loose-leaf for easy reference. 

- For interview with client, fact finding e Practical - no need to cross reference to 


and preparation of documents another manual. 


Return this to any of the following locations: 
SUN BANK, Estate and Trust Division 


Publication Fall-Winter 1980 
City, State, Zip Code 


1428 Brickell Avenue P.O. DrawerG P. O. Box 3631 i 

Miami, Florida 33131 St. Petersburg, FL 33731 Orlando, FL 32802 i 

a (305) 547-4618 (813) 823-4181 (305) 237-4348 F 
é Please send me the FLORIDA WILL AND TRUST MANUAL when k 
& published at the special prepublication price of $75.00.Regular & 
g price $95.00. (Prepublication price until November 15, 1980) x 
& Enclose check payable to FLORIDA WILL AND TRUST MANUAL a 
Name 
Firm 
Address 
wh 


654 


THE FLORIDA BAR JOURNAL/NOVEMBER 1980 


= 


INCORRECT ISSUE NUMBER SHOULD READ ISSUE NUMBER 
10. 


FLORIDA 


ADVANCING COMPETENCE AND PUBLIC RESPONSIBILITY OF LAWYERS 


600 APALACHEE PARKWAY, TALLAHASSEE, FLORIDA 32301 PHONE: (904) 222-5286 VOLUME LIV NO. 11 
MAILING ADDRESS: THE FLORIDA BAR CENTER, TALLAHASSEE, FLORIDA 32301 NOVEMBER 1980 


Editorial Staff 

John F. Harkness, Jr., Editor 

Linda H. Yates, Managing Editor 

Paul F. Hill, Associate Editor, Legal 
Advertising & Production 

Cheryle M. Dodd, Associate Editor 

Judith Nable, Art Production 

Clara Mae Hart, Advertising Assistant 

Gail Grimes, Circulation 

Sharie Wharton, Typesetting 


Officers of The Florida Bar 
Leonard H. Gilbert, Tampa 
President 

Samuel S. Smith, Miami Beach 
President-elect 

John F. Harkness, Jr., Tallahassee 
Executive Director 


Editorial Board 

W. Dexter Douglass, Chairman, 
Tallahassee; Everett P. Anderson, 
Vice Chairman, Taliahassee; Daniel 
O. White, Vice Chairman, Orlando; 
G. Robert Arnold, Orlando; Robert 
G. Cochran, Tampa; Linda 

Denise Earley, Atlanta, GA; Charles 
David Edelstein, Miami; Bruce W. 
Flower, Orlando; Irving D. Gaines, 
Milwaukee, WI; Kenneth F. Hoffman, 
Tallahassee, Judith Smith 
Kavanaugh, Bradenton; Don A. 
Lynn, Miami; Robert W. Martin, Jr., 
Tallahassee; M. Terry McNab, 
Tallahassee; George C. J. Moore, 
West Palm Beach; Stephen E. Nagin, 
Washington, D.C.; Barbara Ropes 
Pankau, Tampa; Benjamin K. 
Phipps II, Tallahassee; Bruce S. 
Rogow, Ft. Lauderdale; Marsha G. 
Rydberg, Tampa; Barrett Sanders, 
Miami; Leonard E. Schulte, 
Tallahassee; Edward Siegel, 
Jacksonville; Ruth Fleet Thurman, 
St. Petersburg; Stephen H. Whilden, 
Hollywood; Board Liaison: Talbot 
D'Alemberte, Miami 


The Board of Governors 

A. Edward Moore, Jr., first circuit; 
Ben H. Wilkinson, David V. Kerns, 
second circuit; Edwin B. Browning, 
Jr., third circuit; Jonn M. McNatt, Jr., 
James C. Rinaman, Jr., fourth circuit; 
Edwin C. Cluster, fifth circuit; N. 
David Korones, Robert H. Willis, 
sixth circuit; Frank D. Newman, 
seventh circuit; Stephen A. 
Rappenecker, eighth circuit; William 
Trickel, Jr., Robert J. Pleus, Jr., ninth 
circuit; William O. E. Henry, tenth 
circuit; Gerald F. Richman, Irwin J. 
Block, Robert L. Parks, Boyce F. 
Ezell Ill, Tobias Simon, Talbot 
D'Alemberte, Robert C. Josefsberg, 
eleventh circuit; Harry G. Goodheart 
Ill, twelfth circuit; J. Bert Grandoff, 
Bill Wagner, thirteenth circuit; 
Rowlett W. Bryant, fourth circuit; 
Sidney A. Stubbs, Jr., John L. Burns, 
fifteenth circuit; Nathan E. Eden, 
sixteenth circuit; O. Edgar Williams, 
Jr., Drake M. Batchelder, Hugh S. 
Glickstein, seventeenth circuit; 
Frank R. Pound, Jr., eighteenth 
circuit; Walter M. Meginnis, 
nineteenth circuit; Charles B. 
Edwards, twentieth circuit; Donald 
C. Evans, Jr., out-of-state; Stephen 
N. Zack, President, and Michael J. 
McNerney, President-elect; Young 
Lawyers Section. 


FEATURES 


661 Lawyers’ Impressions of a Changing China — an Introduction 

662 China Turns Back to the Rule of Law 
By E. B. Rood 

664 Hopes and Dilemmas of an Embryonic Legal System 
By Patricia A. Seitz 

669 Ministry of Justice — Providing Coordination for Emerging 
Legal System 
By Judge Harold R. Clark 

672 China: A Personal Note 
By Cecilia A. Bryant 

679 “Due-on-Sale” Clauses—Are They Enforceable in Florida? 
By Barrett Sanders 

683 Fifty Years Ago This Month 

684 An Insurance Exchange for the Americas: A Florida Progress 
Report By Jack Herzog 

746 The Lawyer at Large 


REPORTS 


656 President’s Page 
658 Executive Directions 
745 Judicial Ethics 


LAW NOTES 


689 Tax Law Notes by Richard S. Lehman 

699 Administrative Law by William F. Fox, Jr., and Leonard A. 
Carson 

705 Workers’ Compensation by Stephen Marc Slepin 

707 Criminal Law by Barbara L. Berry 

713 Environmental Law by Robert L. Rhodes, Jr., and Douglas H. 
MacLaughlin 

719 Labor Law by John-Edward Alley 

725 Corporation, Banking and Business law by David L. Ross, 
Stephen D. Milbrath and Hal K. Litchford 

739 Public Interest Law by Steven M. Goldstein 

744 Law Office Economics by Robert Weil 


COVER 


Cover photo of Xing’an (Hsing’an) on the Ling Canal, north of Guilin 
was taken by Walter F. Rogers, Jr., Jacksonville. Inside photos of 
China were taken by Rogers, Judge Harold Clark, Jacksonville, and 
Patricia Seitz, Miami. 


Line drawings accompanying articles on China were done by 
Tim Monroe, Tallahassee. 


Published monthly except July/August is combined issue, by The Florida Bar, 600 Apalachee 
Parkway, Tallahassee 32301. Second class postage paid at the Post Office at Tallahassee, Florida 32301 
and at additional mailing offices. The Florida Bar Journal (ISSN 0015-3915). 

Subscriptions: Florida Bar members receive the Journal as part of their annual dues payment. 
Nonmember subscriptions are $15 a year; $8 for law students (double distribution will occur upon a 
student subscriber's admission to the Bar). Single magazine copies, $1.25; September directory issue, 
$12 ($6 to members). Single copy sales subject to 4% Florida sales tax. 

Advertising copy is carefully reviewed but publication herein does not necessarily imply endorsement 
of any product or service offered. Advertising rate card will be furnished upon request. 

Views and conclusions expressed in articles herein are those of the authors not necessarily those of 
the editorial staff, officials or Board of Governors of The Florida Bar. Manuscripts may be submitted, 
typed doublespaced, to Editor, The Florida Bar Journal, Tallahassee, Florida 32301. 

© 1980 The Florida Bar. Postmaster: Send address changes to The Florida Journal, Tallahassee, 
Florida 32301. 


THE FLORIDA BAR JOURNAL/NOVEMBER 1980 


& 

wk 


PRESIDENTS PAGE 


Leonard H. Gilbert 


PRESIDENT 


Communication leads 
to understanding 


At the close of the September 1980 
General Meeting of Sections and 
Committees, a certain section 
chairman approached me to observe 
that, in his opinion, there was a warm 
and friendly atmosphere prevailing 
at recent Florida Bar activities, 
especially at that conference. I 
thanked the chairman and expressed 
to him our continuing commitment 
to improve the Bar’s ability to 
communicate, which is the 
foundation of its ability to serve the 
sections and committees and, 
indeed, all of its members. 

Despite the chairman’s kind 
words, it has been readily apparent 
to those of us who are charged with 
the responsibility of implementing 
the policies of The Florida Bar that 
our communication system, 
especially with the general public 
and local bar associations, has not 
been what it should be. 

A currently popular television 
commercial extols the virtue of 
listening, cataloging incidents which 
allegedly could have been avoided 
had particular persons in particular 
situations merely listened to another 
person’s warning or statement. Much 
the same criticism or observation can 
be made of current problems arising 
within the legal profession. Many of 
our internal difficulties, as well as 


many of those encountered with 
outside groups, can be traced to 
breakdowns in communication. 
Quite often, and regrettably so, those 
breakdowns can be traced to 
someone’s failure to listen, for 
listening is an art not easily mastered. 
The Florida Bar’s problems, 
however, are multi-faceted. In some 
instances, failure of communication 
in our organization occurs because 
someone has neglected to speak, 
rather than neglected to listen. In 
particular, there has been a marked 
lack of speaking—in both direc- 
tions—between The Florida Bar staff 
and officers and local bars and their 
members. While this situation does 
not exist statewide, it does exist, and 
it hinders any real communication 
from the local levels to the state Bar. 
Most attorneys communicate more 
frequently and easily with their local 
organizations, and when the local 
organizations and their leaders fail to 
communicate with the state 
organization, the critical gap 
between the individual lawyer and 
his state Bar representatives or 
officers may never be bridged. 


Communicating with Board 


The organization of The Florida 
Bar provides three principal avenues 
through which communication may 
be made: the officers who are elected 
at large by the entire membership, 
the Board of Governors, who are 
elected on a circuit-by-circuit basis, 
and the sections and committees, 
whose leaders are selected from 
within their respective organizations. 

Each member of the Board of 
Governors is charged with the 
responsibility and duty of reporting 
back to his constituents on the 
activities, deliberations, and 
decisions of the Board. The Board’s 
agenda is circulated to local bar 
leaders. Also, The Florida Bar News 
highlights first the agenda and later 
the results of each meeting. While 
some Board members have done an 
outstanding job of reporting to their 
local members, others unfortunately 
have not. Some local bar organiza- 
tions provide an opportunity through 
meeting time, newsletters, or 
otherwise for those reports to be 
made. Some local bars, however, 


have no formal procedure for such 
reports, and therefore they quite 
often are not made. 

The major policy guidelines of The 
Florida Bar are set by the Board of 
Governors. Without sufficient input 
from the Bar members to their 
representatives, these guidelines can 
become flawed or frustrated. 
Moreover, the membership, if 
unaware of the Board’s decisions, can 
hardly be expected to put the Board’s 
decisions into practical operation. 
Thus, Board members have been 
encouraged this year to undertake 
greater efforts to communicate with 
the lawyers who elect them. 


Reporting to local bars 


It is not always easy for a member 
of the Board of Governors to report 
to a local bar association, for the level 
and degree of participation in local 
associations vary dramatically across 
the state. Many local associations 
have as members a significant 
percentage of the lawyers in their 
area. Others do not. Even more 
important, only a few of the local 
associations, regardless of their size; 
enjoy an enthusiastic and active 
membership. Thus, even if the local 
association has several hundred 
members, a Board member cannot 
be assured that communication with 
the association translates into 
communication with its members. 

This year we have sought to 
improve communications by the 
Board of Governors with local bar 
association leaders by inviting those 
leaders to Board meetings whenever 
the Board meets in their area. Local 
leaders may present to the Board 
specific problems confronting their 
constituents so that the Board can 
better accommodate the Bar’s 
programs and policies to the current 
interests and concerns of the 
membership. Additionally, because 
each Board member serves as liaison 
to a section, committee, or both, 
input of the local leaders opens an 
avenue of communication by 
individual members to the sections 
and committees. Likewise, all section 
chairmen are invited to attend 
meetings of the Board of Governors, 
particularly when those meetings are 
in their locale. 
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Additionally this year we are 
encouraging, through the first 
Annual Midyear Meeting of Sections, 
greater communication between the 
sections and between the individual 
members and the sections. This 
three-day program, to be held 
January 8-10, 1981, at Lake Buena 
Vista, will allow those sections which 
so desire to hold their own separate 
programs and seminars. However, 
since the meeting is centralized, 
persons attending the gathering of 
one section will be able to “cross 
over’ and attend functions of another 
section. We believe that this process 
will foster cooperation between all 
the groups and perhaps lead to 
increased inter-group activities. 


At this same meeting another 
attempt to improve state-local 
communication will be made with a 
statewide Conference of Local Bar 
Leaders being held there. As 
currently planned, the meeting will 
be conducted so as to permit local 
leaders, before they arrive, to 
identify their constituents’ most 
pressing problems which will then be 
discussed by experts at the 
conference. Finally, all in attendance 
will participate in a “town hall” 
format discussion of particular issues 
and problems. From the information 
gained through this meeting, the 
Board of Governors should be in a 
much better position to formulate 
meaningful policies and programs 
for the entire membership. 


Communicating with public 


In an attempt to improve the 
quality of the Bar’s communication 
with the public, the Program and 
Function Review Committee, 
established just this year, has 
undertaken a review of the Bar's 
public relations department. As an 
out-growth of that review, begun last 
month, I am requesting the Public 
and Member Relations Committee, 
chaired by Joseph Z. Fleming of 
Miami, and the Media Relations 
Committee, chaired by David U. 
Strawn of Orlando, to jointly 
formulate proposals to the Board of 
Governors as to policies and 
programs in their respective and 
combined areas. From these 


proposals we hope that the Bar will 
develop better means of communi- 
cation with its members and the 
general public, including quality 
public service announcements for 
radio and television, news releases to 
the media on the activities of The 
Florida Bar and its sections and 
committees and local bar associa- 
tions, and continued recognition of 
significant activities and accomplish- 
ments of Bar members. This is a 
tremendous challenge and one that I 
am sure we will meet. 


And through publications 


Finally, the Bar staff is making a 
determined commitment to maintain 
our already high quality publica- 
tions, The Florida Bar Journal and 
Florida Bar News, as reliable and 
accessible avenues of communica- 
tion. New features are being added 
to both publications, including 
Executive Director Jack Harkness’ 
Journal column entitled “Executive 
Directions,’ which began in 
October, and my own News column 
which will appear immediately prior 
to each Board of Governors’ meeting, 
in which 1 will comment upon the 
agenda items. Also, the News staff is 
planning to conduct several opinion 
polls through the News and publish 
in-depth analyses of the results. 

It is obvious that to remain vital, 
the Bar must maintain existing 
avenues of communication and 
establish new ones. Moreover, and 
perhaps even more importantly, we 
must strive to assure that the 
communication which is achieved is 
neither hollow nor wasteful. We must 
not only communicate—listen and 
speak—but we must understand as 
well. We may not always agree with 
each other as lawyers or with other 
groups and persons outside the 
profession. However, our disagree- 
ments can be much more easily 
accommodated if we understand 
each other’s positions, opinions and 
beliefs. 

Ralph Waldo Emerson once said 
that “it is a luxury to be understood.” 
We of The Florida Bar, however, 
must consider communication and, 
ultimately, understanding not 
luxuries but necessities. Oo 


ou could be 
a winner. . 


_...in the fourth annual article 
eed contest of The Florida 
Bar Journal. Articles to be 
considered will be those pub- 
lished in the Journal between 
_ May 1980 and April 1981. 
_ First place cash awards of 
_ $200 and plaques will be pre- 
sented at the annual conven- 
_ tion of The Florida Bar in June 
1981. Honorable mention 
plaques will also be presented 
to authors in three 
e Practical “how to do ai 
discussions 


General discussions 
Specialized columns spon- 
sored by sections and com- 
mittees of the Bar 
Members of the Journal 
torial Board will judge articles 
_ on basis of content, clarity, ac- 
curacy and usefulness. 
ib No special entry form is 
needed. The only requirement 
_is to submit an article for re- 
view by the Editorial Board, 
_and if published, it will be con- | a 
sidered in the competition. 
Authors may submit 
possible publication in the 
Journal by sending manu- 
scripts not exceeding 15. 
double-spaced lettersize_ 
pages to Managing Editor, 
The Florida Bar Journal, 
Tallahassee, Florida 32301. 
Specialized columns will 
submitted to the section or 
“committee editor for 
ation of publication. 
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Backbone of The 
Florida Bar—local 
bar associations 


As the preamble to our Integration 
Rule observes, The Florida Bar was 
created to inculcate in its members 
the principles of duty and service to 
the public, to improve the 


administration of justice, to advance 
the science of jurisprudence, and to 
maintain the high standards and 
obligations of the profession of law. 

To carry out these purposes, we 
turn to our individual members and 
their local bar associations—the 


backbone of The Florida Bar. Local 
bars are the frontlines of Florida’s 
legal profession...its grassroots...and 
the place where much of our best 
service is performed. Their 
cooperation and coordination with 
Florida Bar programs and activities 
are essential to our success. And, with 
their assistance we should be able to 
face the challenges of the future. 


Programs 


Each program conducted by The 
Florida Bar fulfills at least one of the 
purposes outlined within our 
Integration Rule. There are several 
ways in which the local bars help us 
better implement these programs: 


e Through the local bar, there is 
the significant advantage of face-to- 
face contact with the public at the 
community level. Members of these 
groups are aware of and 
knowledgeable about the particular 
needs of their locality. By providing 
The Florida Bar with feedback on 
the public’s perception of our 
programs—down to the neighbor- 
hood level—local bars provide 
immeasurable aid when we seek to 
improve, revise or replace such 
projects. Local suggestions are vitally 
important to the development of our 
programs. 

e The greatest challenge facing 
the Bar in Florida and elsewhere is 
regaining the respect and deference 
once given our profession. 
Continuing service to the community 


Yap Bay 


will overcome this obstacle. Local 
associations serve as some of the best 
public relations representatives of 
our Bar and the legal profession. 

e By expanding or tailoring 
Florida Bar programs to a specific 
community or group, our offerings 
can yield numerous benefits. As 
resources permit, we are eager and 
willing to help with any new and 
expanding programs local bars wish 
to implement. 

e Local bars can provide selected 
individuals in a community with 
access to legal assistance programs. 
The poor, the elderly, the mentally or 
physically handicapped can all 
benefit by utilizing one of the many 
lawyer referral services or pro bono 
programs in operation within many 
Florida cities. 


e The local bar can monitor 
community needs and _ identify 
potential problem areas of statewide 
concern. Knowing about a problem 
can usually enable The Florida Bar 
and local associations to initiate 
constructive and corrective 
measures. Our local bars are the first 
to discuss emerging problems and 
issues. 

e As extensions of The Florida 
Bars public relations program, 
members of local bars personally 
know and can contact local news 
media representatives. Aided by 
Florida Bar news releases and other 
media information, a local member 
can often go to the source to respond 
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to unjust criticism of our profession, 
its lawyer members or a judge. In 
many such cases a local bar can give 
the community both sides of the 
story. 

e Local bars are of great service 
to their members when offering 
programs on the economics of law 
practice, office management and 
ethics. They can aid in the growth of 
competency in the legal profession 
by sponsoring continuing legal 
education seminars tailored to the 
needs and betterment of their 
membership. 


e Local associations may also 
help other local bars across the state 
through sharing ideas and programs 
face-to-face or within The Florida 
Bar News, and by assisting in the 
development of community 
programs with positive results. 

e An association can aid our 
grievance process through the 
formation of voluntary mediation 
panels composed of respected 
members of the local bar. Utilization 
of mediation panels provides a risk 
management benefit by highlighting 
many unintentional grievances and 
are a plus in improving community 
client relations. 


Local bar associations presently 
are involved in such projects as: 
e Law Week Programs 


e The Citizen Dispute Settlement 
Program 


e The Florida Bar Speakers’ 
Bureau 


e Co-sponsorship of legal forums 
with local newspapers 
e The Fee Arbitration Committee 


e “What’s the Law” 
television show 


weekly 


e The Felony Witness Program 


Legislation 


As community leaders, our 
members complement The Florida 
Bar’s Tallahassee legislative program 
through local legislative involve- 
ment. These lawyers possess the 
advantage of face-to-face contact 
with the legislative delegation of 
their communities. They stress the 
need for legislation and provide 
respected leadership on important 
issues. 


We as Bar members should involve 
ourselves in legislation that is 
significant to the judiciary, the 
administration of justice, and the 
fundamental legal rights of the 
public. 


Bar Leaders’ Conference 


By the time you read this article, 
we will have concluded our annual 


local bar leaders’ conference. 
Hopefully, communications will 
have begun...new challenges will 
have arisen...and we will be well on 
our way to meeting our goals through 
a unified effort. Your continued help 
will be appreciated. 


JouN F. Harkness, JR. 
Executive Director 
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our record of performance is impressive. 
Together with you and your professional advisors, we 
can attain the results that you require from your ac- 
count. We offer experienced administration, aggres- 
sive cash .and portfolio management, automated ac- 
counting and securities clearing systems; all with an 
emphasis on continual client communication. 
Seek the experience and “know-how” of the trust spe- 
cialists that are dedicated to helping you reach your 
goals . . . the Florida National Trust People. 
PEOPLE WHO KNOW HOW. 


Florida National 


Trust Services 


214 Hogan Street 
Jacksonville, Florida 32231 
Toll Free Telephone #1-800-342-1465, Ext. #5310 


FROM OUR 


customers. And 
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PROFIT 

EXPERIENCE 
| 
For over fift~years, Florida National has 
invested hundreds illions of dollars for : 
corporate and individual thst 


660 


The Law of the Land: 


How Supreme Court rulings affect local real estate laws. 


It’s customary to think of real property 
laws as either state statutes or common 
law. And this is generally true; however, 
several recent United States Supreme 
Court decisions could have an influence 
on realty laws in this country. 

Chicago Title has published a paper 
which examines some of these cases and 
their possible effects. The paper, entitled 
The Supreme Court and Real Property, is 
yours for the asking. 

This is just one facet of our special 
service for attorneys, part of an attorney- 
oriented expertise in real estate available 
at every Chicago Title office. As a point 
of interest, we have over 500 attorneys— 
more than most Fortune 500 corporations 
and the largest law firms. 


THE FLORIDA BAR JOURNAL/NOVEMBER 1980 


Incidentally, Chicago Title has 
published papers for lawyers on a large 
number of real estate subjects; we'll be 


- featuring some of these in our advertising 


in the coming months. 
©1980 CTIC 


FBJ 
Chicago Title Insurance Company 


1000 Brickell Ave. 
Miami, FL 33131 


Please send me a copy of the Chicago Title 
paper “The Supreme Court and Real 
Property.” 


Name 


Firm 
Address 
City State Zip 


Chicago Title 


Serving all Florida 
® 
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: ; How can a nation of over 900 million people hold together and manage its : 
Lawyers ies an of affairs without clearly defined and published civil and criminal laws? And how | 
f ¢ h ang Ng can the legal needs of these people be met when the country has practically no : 


lawyers and very few trained judges? 
These questions and many others were foremost in the minds of 36 Florida | 


lawyers and judges, including spouses, who flew to the Peoples Republic of | 

China in April of this year. 
Not an ordinary sightseeing, vacation-type junket, the Florida delegation’s tour 

was planned by Judge Harold R. Clark, former chairman of the Florida 

Conference of Circuit Judges, under sponsorship of the Goodwill Travel Program 


of People-to-People International. Now recognized worldwide, this organization 
was founded in 1956 by President Dwight Eisenhower. It is a nonpolitical, 
an introduction nonprofit, nonpartisan endeavor to bring together United States groups of similar 
interests or professional backgrounds with their counterparts in foreign countries. 

After being initially contacted by People-to-People in November 1978, and 
while waiting for an allocation of visas, Judge Clark began compiling a list of 
persons believed to have an interest in going to China. While the group was being 
assembled, China increased the authorized size of groups from 24 to 34. Because 
the Florida delegation was over-subscribed, China granted a special request by 
Maupintour, travel agents for People-to-People, and increased the allotment to 36. 

“We shall meet people from all phases of our profession,” wrote Judge Clark to 
members of the delegation, “and see many facets of contemporary Chinese life 
such as village communes, schools, hospitals, housing, industrial and business 
developments. We will be able to compare methods and procedures and have 
frank off the record exchanges of views and thinking as we get to know the 
people in the countries we are visiting.” 

For over a year the group prepared themselves for the trip. In addition to 
reading all that China had said about its new emerging legal system in their 
publications Beijing Review, China Reconstructs, and China Pictorial, the group 
circulated among themselves U.S. magazine articles and shared books on 
Chinese law. 

To gain a better understanding of the Chinese people and the land they were to 
visit, a reading list on the history and geography of China was circulated, 
recommending In Search of History by Theodore White, The Future of China 
after Mao by Ross Terrill, and Coming Home to China by Creighton Lacy. 

All arrangements for travel in China are made by China International Travel 
Service (CITS), including the selection of cities to be visited, hotel assignments, 
manner of travel between cities, daily sightseeing trips, and visits to farms, 
factories and institutions. 

Judge Clark noted, “CITS tries as best it can to accommodate the wishes of 
special interest groups, but several legal delegations have been frustrated in last 
minute requests to visit courts, law schools and to meet other lawyers.” 

To overcome this, Judge Clark began writing to persons in China a year in 
advance. Contacts were developed with the Institute of Law at the Shanghai 
Academy of Social Sciences, the law department of Beijing University and with 
the Ministry of Justice in Beijing. After an exchange of several letters, invitations 
were received to visit each of these institutions. CITS was then requested to 
include these visits on their itinerary and it complied. 

CITS also furnished very capable travel representatives, Shen Shu-yu and Liang 
Chien, who accompanied the group throughout China. From one to four 
additional representatives assisted the group in each city, including a qualified 
legal interpreter who translated a court session in Shanghai. 

The delegation also obtained as tour guide, Nancy L. Ho, who graduated from 
the University of Florida Law School last December. Ms. Ho acquired an 
undergraduate degree from the Chinese University in Montreal and speaks 
Mandarin and five Chinese dialects. 

The Florida delegation is continuing its contact with the Peoples Republic of 
China through correspondence with officials and friends made on the trip. The 
University of Florida College of Law through efforts of Ms. Ho has sent 
approximately $3,000 worth of duplicate U.S. law books to Chinese legal 
institutions. The Florida Bar continuing legal education publications department 
and The Florida Bar Journal have also put together a shipment. 

Judge Clark has been asked by People-to-People International to lead a second 
delegation of interested Florida judges and lawyers on a similar trip to China in 
October 1981. 

The following articles have been written by several Florida Bar members who 
were part of the Florida delegation to China this year. The articles not only 
report some of the dialogue in several of the sessions attended by the Florida 
group and its Chinese legal counterparts, but also share impressions and 
observations of the authors. 
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the rule law 


By E.B. Rood 


China has one billion people and 
no law schools or lawyers—at least 
not many. The Chinese explained to 
the visiting Florida lawyers that they 
now believe that they do need 
lawyers and a better judicial system 
to achieve by the year 2000 a modern 
economy and to try to raise the 
standard of living equivalent to that 
of Western Europe of the late 1940's. 

The Chinese say they are just 
beginning to evolve as a self- 
sufficient nation after 2,000 years of 
feudalism. China is now able to feed 
and house all its people. Now that 
China wants to trade with and 
become part of the modern world, it 
has decided to correct the error made 
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two decades ago when it banned the 
Ministry of Justice, law schools, and 
lawyers. It retrained most of the 
lawyers in agricultural pursuits and, 
in effect, decided that a judicial 
system was nonsense. After barely 
surviving 20 years of ruthless terror, 
China’s leaders have turned back to 
the rule of law. They have decided 
that law and lawyers are necessary, 
not only for individual protection but 
also to put checks on the government 
and, further, to help attract foreign 
investment. 

As China steps up its long march 
forward, no single policy is more 
striking than the rehabilitation of its 
legal system. Thus, on July 1, 1979, 
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the People’s Republic of China 
adopted new codes and reopened 
law schools. Lawyers who had been 
prohibited from practicing and had 
been retrained to work on pig farms 
are now back at work as lawyers. 
Law schools now have several 
hundred applicants for each 
available spot in the schools. The 
new code which became effective 
January 1, 1980, states that the 
judicial authority of the state is 
exercised by local People’s Courts 
and the Supreme People’s Court. In 
addition, there is a special People’s 
Court for the military. The new 
criminal laws are supposed to make 
everyone, even Party members, 
equal before the law with trials held 
in public. 

China has a severe shortage of 
judges. Each local People’s Court is 
presided over by three judges, two of 
whom are lay people elected by local 
committees. The lay personnel have 
equal authority with the judge. The 
judges ask all the questions and serve 
as the jury. Most of the cases are 
criminal cases and in all of the 
criminal cases we observed, the 
majority of the testimony was to 
determine the circumstances of the 
crime so as to determine a fair 
sentence. We were told that in most 
cases the defendants had admitted 
guilt and thus it was the lawyers’ 
main job to help bring out facts that 
would reduce the sentence. There 
are not due process safeguards such 
as we have in America and there is 
tremendous pressure put on the 
defendant to admit his guilt. We 
were told that convicts were 
ineligible for parole or mitigation 
until they had admitted guilt. 

The accused is allowed to hire 
defense counsel or if he cannot pay, 
the bar association arranges for an 
attorney. In the cities we visited, the 
attorneys were paid a salary rather 
than receiving fees from clients. If 
the accused wishes, he may have a 
lay person represent him. 

In civil matters the Chinese 
practice a sort of “grassroots” form of 
justice. Disputes are regarded as 
political problems and the socialistic 


goals of the country play a large part . 


in solving the problems. The friends 
and neighbors of the disputants act as 
the mediation committee who 
investigates the situation and 


educates the disputants in socialistic 
principles and tries to settle the 
dispute with a result that will 
promote the interests of the parties 
and the community. Only if the 
committee is unable to resolve the 
dispute is a complaint filed with the 
court and even after the matter 
reaches the court, the committee 
continues to take part in the 
proceedings. The committee meets 
in informal sessions with the judges 
and then additional mediation takes 
place with the judges and the 
committee. Our Florida delegation 
was told that 99 percent of these 


“Although the Great Wall 
is only 50 miles from 
Peking, it takes two hours 
to get there, for the roads 
are narrow and there is a 
great deal of Sunday 
traffic. On Sunday I 
thought all the Chinese 
who were not working 
might stay home and relax, 
but I was wrong. Very few 
foreigners are at the Great 
Wall, but there are 
seemingly millions 
of Chinese.” 

From the diary of Harrison Chauncey, 


Palm Beach. 
matters were resolved through 
mediation. 


I should emphasize that even when 
lawyers are used, their efforts are far 
different from the efforts of Western 
lawyers. In fact, China’s judicial 
system is so different from ours, that 
comparison is impossible. In large 
part, the lawyers’ efforts are mostly 
to serve as aides to mediation, to 
draw up simple instruments, and to 
advise as to the intent and meaning of 
the codes. In criminal cases most of 
the lawyers’ efforts are to bring out 
facts that will mitigate the 
punishment. 

The large cities have what is called 
a Legal Consultants Office. In Peking 
there are 41 lawyers, 15 of whom are 
women. These offices charge a very 
small fee for advice, but if the client 
cannot afford to pay, the service is 
free. There is a great need for many 
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more such offices but until the law 
schools turn out more graduates, this 
need cannot be met. 

In spite of all these start-up 
problems, the Chinese seem to 
hunger for a fair system of justice and 
as one Chinese leader said to me, 
“Our new system will help us breathe 
a little more freely.” 

I believe that every visitor to China 
will marvel at the warmth, kindness 
and cheerfulness of the Chinese 
people. Because of these warm traits, 
it is difficult to understand the terror 
and violence that occurred in China 
during the Cultural Revolution, but 
the Chinese who lived through this 
terror realize the importance of a 
good, strong judicial system. Thus, 


- we departed China with the belief 


that some of the suggestions given 
them by our group will assist China 
on its climb to better law and order. 


Oo 

E.B. Rood of Rood & Wilhelm, Tampa, is a 
past president of the American Trial Lawyers 
Association and three-time president of the 
Academy of Florida Trial Lawyers. He is a 
graduate of the University of Florida, where 
he earned the highest scholastic average in his 
class. He is a former president of the Junior Bar 


Association of Florida and chairman of the 
Bar’s Trial Lawyers Section. 
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By Patricia A. Seitz 


A visit to the People’s Republic of 
China is an experience of a lifetime. 
We recently had such an experience, 
and due to Judge Harold R. Clark’s 
diligent efforts, our delegation of 
Florida judges and lawyers had the 
special experience of several 
indepth, encounters with our 
Chinese counterparts. Two of our 
encounters—our session with the 
faculty of the Department of Law at 
Beijing (Peking) University and our 
attendance at a criminal court “trial” 
in Shanghai—spotlighted the hopes 
and dilemmas of the Chinese legal 
system. 

At present, the position of lawyers 
in China is limited; legal training 
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gal system 


barely exists; and the future of the 
Chinese legal system is, to say the 
least, uncharted. This situation is 
partially due to the fact that China 
has never had a legal system as we 
know it. Philosophically, it has not 
been a country of laws, but of men, 
guided by moral standards, rather 
than a legal code. This philosophy 
may explain the emergence of single 
personalities, such as Mao, who are 
able to direct the course of the nation 
without the need of a set of laws. This 
philosophy could also be one of the 
contributing factors to the rise of Lin 
Biao and the Gang of Four, and the 
ensuing Cultural Revolution 
between 1966 and 1976. 
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The Cultural Revolution had a 
devastating effect on the minimal 
legal system China had developed 
following its 1949 revolution. 
Between 1966 and 1976, a legal 
system did not exist; no laws were 
promulgated. The few that had been 
promulgated between the 1949 
revolution and the Cultural 
Revolution were discarded. Nearly 
70 percent of the attorneys who did 
exist disappeared. 

China is starting from the 
beginning and it is still defining the 
purpose and functions of its legal 
system. The primary goal of its 
present system is to ensure that the 
Gang of Four’s arbitrary abuse of 
power will not be repeated. China 
hopes that its new criminal 
procedure law will protect it from 
such recurrence although it frankly 
admits to its limited experience in 
drafting and applying effective laws. 
In addition, China recognizes that if 
it is to become a modern power, it 
must develop a strong economic 
base. It hopes to achieve this through 
increased trade with the west which 
will provide cold cash and 
technology. It recognizes that the key 
to successful trading with the west is 
through individuals trained in the 
economic areas of law. 


Legal training in China 


It is against this background that 
the law department of the University 
of Beijing is attempting to develop a 
legal education program. However, 
the department’s efforts are beset by 
four serious handicaps. 

First, the university was closed 
during the Cultural Revolution and its 
professors dispatched to communes. 
Before the faculty begins training 
law students in earnest, it must first 
train its professors. 

Second, the number of students 
that the school must train is 
overwhelming—China must train 
enough lawyers to serve the 
population of one billion people. 
Today, in the entire country, there 
are only 3,000 lawyers. 

Third, the Beijing faculty must 
adequately train lawyers to resolve 
what it realizes will be complex, 
social and legal problems, using 
China’s very simplistic and vague 
legal sources. The sum total of 
China’s statutory legal code is its 
constitution and seven laws which 
became effective January 1, 1980. 
Needless to say, the substance of 
their laws can be taught in a 


comparatively short period of time. 
In addition, not only is there no body 
of precedent interpreting these laws, 
China simply has no experience with 
a precedent system. 

Fourth, the vi##id memories of the 
Cultural Revolution chill all 
individual initiative to take a 
prominent position in legal affairs or 
express any opinion which at some 
unforeseen time might be interpreted 
as inconsistent with that of the 
powers that be. 

It is not clear what solution the law 
faculty envisions for these problems. 
However, it would seem that for the 
time being legal education in China 
will continue to lean heavily on the 
social sciences and methods of 
practical, interpersonal problems 
solving as opposed to an extensive 


Session at Beijing Law Department 


The information we obtained at 
the meeting regarding the Chinese 
legal system was almost as interesting 
as the meeting itself. We had 
prepared for this meeting as we 
prepared for our other counterpart 
sessions. At our Chinese guide’s 
request, we drafted six questions: 
Three of the questions were to be 
those our Chinese counterparts 
would ask us about our legal system 
and the other three were the 
questions we would ask the Chinese 
about their legal system. 


Prior to our first encounter, 
Professor Douglas Davis, vice 
president of the University of San 
Francisco, professor of law at 
Sanford University and current 


“One impression I get is that the people of China, 
though living in or close to poverty levels are 
incredibly clean....While the markets look like old 
fruit and vegetable markets that one would see in 
Paris or London, immediately after closing, all the 
refuse is swept up.” 

From the diary of Harrison Chauncey, Palm Beach. 


study of legal.theory and complex 
legal doctrine. The latter simply does 
not exist in China today and 
probably will not for many years to 
come. 

The present course of Chinese 
legal education begins with a 
national exam for admission to 
college. A student’s grade not only 
determines the school he or she 
attends, but also has an effect on the 
particular subject area which the 
student may study. The legal 
curriculum is a four-year program 
akin to our undergraduate liberal arts 
curriculum. It is quite top heavy in 
the areas of political philosophy and 
Marxist ideology. The latter may be 
due not only to political reasons, but 
also the lack of an extensive body of 
law to teach law students. 

Following graduation, a law 
student either seeks an advanced 
degree or spends three years 
handling criminal cases in the 
People’s Court. Once a student either 
attains an advanced degree or 
finishes the three-year clerkship, he 
or she is eligible to practice law or 
become a judge. 


Patricia A. Seitz is a partner in the law firm 
of Steel, Hector & Davis, Miami, and engages 
in a civil trial practice. She graduated in 1973 
from Georgetown University Law Center, 
where she was editor of Law and Policy in 
International Business. She is a former clerk to 
the Honorable Charles R. Richey, United 
States District Court judge for the District of 
Columbia, and currently is a member of the 
Board of Governors of the Young Lawyers 
Section of The Florida Bar and its Executive 
Committee. Ms. Seitz is chairman of The 
Florida Bar Young Lawyers Section Bridge- 
the-Gap Seminar. Former reporter for the 
Dallas Times Herald, Washington Bureau, 
covering the U.S. Supreme Court, she is a 
member of the Bars of Florida and the District 
of Columbia. 
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lecturer at the Shanghai Center for 
Law and Politics, briefed us on the 
meeting format. Professor Davis 
predicted that the Chinese would 
present a prepared, indepth answer 
to the three questions we asked them. 
These answers would take the bulk 
of the two to three-hour session. 
Shortly before concluding the 
session, the Chinese would then ask 
one question, solely out of politeness, 
regarding our legal system. 


Our meetings at- the Shanghai 
Center for Law and Politics and the 
Ministry of Justice followed this 
script precisely. On a_ beautiful 
spring morning, we entered a 
charming, Chinese pagoda on the 
Beijing University campus and 
settled in at the long conference 
table, set with the customary covered 
mugs of tea, fully expecting a repeat 
performance in our session with 
Deputy Dean Xiao Wei-Yun, the 
Beijing law faculty, and two 
graduate students. We were very 
pleasantly surprised. 

Unlike the representatives of the 
Ministry of Justice and the Shanghai 
Center of Politics and Law, the law 
professors did not have prepared 
speeches. They had questions—their 
own questions. They were very eager 
to learn everything they could about 
methods we use for selection and 
training of law students; problems 
we encountered with our system; and 
the methods we proposed _ to 
overcome them. 


They were particularly interested 
in any printed material regarding the 
American legal education system. 
Our discussion covered a broad 
range of topics from the structure of 
the LSAT to the controversial query, 
from Professor Li, professor of 
marriage law, who asked whether 
the increase in the divorce in the 
United States reflected a crisis in 
family law. 


We speculated that our law school 
session was not chained to long 
monologues, describing plans for 
achieving the Four Modernizations 
and eradicating the recidivist 
thought of Lin Biao and the Gang of 
Four, because the faculty members 
have little political status and hence 
greater freedom of expression. The 
two law students who met with us 
were even more frank regarding the 
problems with China’s legal training 
and their desire to study in the United 
States. One of the delegation 


members has made arrangements for 
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“The Chinese termed the proceeding a ‘trial.’ However, it 
was not a trial in our sense of the word, but a sentencing 
during which the judge and two people’s assessors, who sat 
on either side of the judge, took evidence to determine the 
appropriate sentences,” notes Patricia Seitz, Miami. 


After viewing a criminal trial at the People’s Court in 


Shanghai, the Florida delegation spoke with the judge, left, 
and the people’s assessors and counsel. Judge Harold 
Clark, who led the Florida group, is shown with the 
judge and translator, center. 


one of the students, Ms. Wu Cheng, 
to study international law at New 
York University. 

The trial 


Today, while the study of legal 
theory is still quite new to the legal 


profession in China, the principal 
purpose of Chinese lawyers is to 
prosecute or defend criminal 
matters. We were most fortunate to 
have the opportunity to witness a 
criminal proceeding at the People’s 
Court. We were told we were the 
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first western group to witness the 
type of proceeding we saw. 

The Chinese termed the 
proceeding a “trial.” However, it was 
not a trial in our sense of the word, 
but a sentencing during which the 
judge and two people’s assessors, 
who sat on either side of the judge, 
took evidence to determine the 
appropriate sentences. All three 
defendants involved had confessed. 
The hearing took three hours. 

The courtroom in which the trial 
took place was similar to ours. The 
judge, people’s assessors and the 
clerk of the court sat in a row ona 
raised bench in front of the room. To 
the judge’s left, below and in front of 
the bench, sat the procurator. To the 
judge’s right sat three defense 
counsel. We sat in the pews in the 
back of the room, facing the judge 
and listening avidly to a simultaneous 
translation of the proceedings on a 
quickly rigged earphone system. 

The procurator opened the 
proceeding with a statement setting 
out the crimes charged and the 
impact of the crimes on both the 
victim and the state. We could not 
judge how much of the proceeding 
was real or merely a show. Our 
suspicions were raised when the 
procurator, in a style resembling 
Perry Mason, directed all of his 
speeches to the audience, rather than 
to the judge. 

Following the procurator’s 
statement, the “criminals,” as the 
translator called the defendants, 
were brought before the judge one at 
a time. The first criminal had been 
charged with assault with a knife. 
The judge began questioning him 
regarding his family, his job and 
where he lived. She then asked him 
for his version of the crime. When he 
concluded, she questioned him 
closely on those points of his version 
of the event which conflicted with 


the procurator’s statement. The 
particular issue in contention was his 
intent at the time of the stabbing. He 
admitted he had stabbed his victim 
twice, but claimed that he made the 
second stab only upon the urging of 
his co-compatriot (defendant 
number two). 

The judge then called in defendant 
number two and asked him for his 
version of the events. Defendant 
number two had been charged solely 
with robbery. The stories of the two 
defendants conflicted on the crucial 


“We were told we were 
the first western group 
to witness the type of 
proceeding we saw....We 
were not able to obtain 
much information 
regarding the Chinese 
prison system, except 
that one exists.” 


point with defendant number two 
adamantly stating he never urged 
defendant number one to stab the 
victim a second time. 

The judge next called the victim. 
She gave her account of the crime: As 
she left at the end of her factory shift 
at midnight, two men who had been 
loitering outside approached her, 
argued with her, tried to steal her 
purse and stabbed her as she fought 
them off. She also described her 
injuries in detail and her recovery. 
Her story of the stabbing 
corroborated the statement of 
defendant number one. 

As she was permitted to leave, the 
third criminal was brought in. His 
crime was harboring the first two 
criminals. We noted that during 
defendant’s questioning period, the 
procurator was permitted to bring 
out other incidents of alleged 
fraternization between the third 
defendant and the first two 


defendants in order to substantiate 
the criminal intent for crime with 
which he was charged. The 
procurator detailed the three men’s 
involvement in a stolen bicycle parts 
operation. 

The three defendants then sat 
down. The prosecutor then made an 
opening argument, requesting severe 
punishments be imposed because the 
victim and the state had lost 23 days 
of the victim’s productive labor due 
to the stabbing. 

Each defense counsel then 
responded, arguing for leniency on 
behalf of his or her client. The 
arguments had a similarity to 
defenses we raise in criminal actions. 
Counsel for defendant number one 
argued that. his client had been 
corrupted by the thinking of Lin Biao 
and the Gang of Four, and therefore, 
should not be held accountable for 
his actions while under their evil 
influence. Counsel for defendant 
number two argued that her client 
had not been successful in stealing 
the victim’s purse, and therefore, was 
not guilty of the crime charged. 

The third counsel asked the court’s 
mercy based on the fact that his client 
was attempting to _ rehabilitate 


himself and would pay some form of 
retribution to those individuals from 
whom he stole the bicycle parts. 
Counsel then engaged in rebuttal, sur 
rebuttal and sur-sur rebuttal 
arguments, before submitting the 
case to the judge. 


The judge and the two people’s 
assessors retired to deliberate. 
Promptly 15 minutes before we were 
scheduled to leave, the judge and the 
two people’s assessors reappeared to 
announce sentence. Defendant 
number one was given seven years; 
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defendant number two was given 
five years; and defendant number 
three was given two years. The 
police then escorted the defendants 
out of the courtroom. 

We had an opportunity to speak 
with the judge, the people’s assessors 
and counsel afterwards. We were 
told the defendants would be 
entitled to appeal these sentences. 
The appeal would consist of a 


the second court sat as a de novo 
court, rather than considering the 
matter solely on legal arguments and 
a printed transcript. 

As we reconvened on our bus 
outside the courthouse, our Chinese 
hosts polled us on whether we agreed 
with the sentencing. Our primary 
Chinese guide and translator, Mr. 
Shen, volunteered that he thought the 
sentencing was severe and should be 


able to obtain much information 
regarding the Chinese prison system, 
except that one exists. 

The Chinese went out of their way 
to give us as comprehensive a picture 
of their embryonic legal system as 
time permitted. They were frank 
regarding their uncharted course. 
Yet, given the strides which the 
Chinese have made since 1949 and 


_ their commitment to modernization, 


complete retrial of the sentencing 
proceeding before the higher court. 
If the second court disagreed with 
the findings of the first court, it 
would send the matter back for 
reconsideration. We were told that 


time, language 


Florida judges and lawyers gather before the Pan Am schedule 
board in the San Francisco Airport before departing for the Peoples 
Republic of China, April 11. Kneeling, left to right are: Farris Bryant, 
Jacksonville; Nancy Ho, tour guide; Leah Rose Greenhut, 
Pensacola; Ed B. Rood, Tampa; Leonard H. Gilbert, Tampa; Vivian A. 
Clark, Jacksonville; Harold R. Clark, Jacksonville; Jean Gilbert, 
Tampa; Vann Thomson, Miami. First row, standing, are: Jean 
Spencer, Hollywood; Toni Paoli, Hollywood; Jack Greenhut, Jr., 
Pensacola; Dorothy Dowling, Jacksonville; Hugh Dowling, 
Jacksonville; Walter Rogers, Jacksonville; Dorothy Rogers, 
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reduced by the higher court. 
Many questions 
unanswered, either due to the lack of 


Chinese polite method of avoiding 
questions. For example, we were not 


we would not be surprised to see a 
legal system which meets China's 
particular needs developed within 
the next ten years. This expectation 
assumes, of course, there is no repeat 
of the Cultural Revolution. o 


were left 


barrier, or the 


Jacksonville; Margaret Catlin, Jacksonville; Constance Chauncey, 
Palm Beach; William Catlin, Jacksonville; Harrison Chauncey, Palm 
Beach. Last row, standing, are: Burton Brody, New York; Julia 
Bryant, Jacksonville; Sherwood Spencer, Hollywood; August Paoli, 
Hollywood; Jack Greenhut, Pensacola; Sara Kinsey, Daytona 
Beach; Roy Kinsey, Daytona Beach; Ed Adkins, Tampa; Claudia 
Adkins, Tampa; Alan Greer, Miami; Miriam Ehrlich, Jacksonville; 
Raymond Ehrlich, Jacksonville; Parker Thomson, Miami. Not 
present for picture are Cecilia Bryant, Jacksonville; James Clark, 
Sarasota; and Patricia Seitz, Miami. 


providing Coordination for emerging legal system 
A 


By Judge Harold R. Clark 


Five hours out of San Francisco on 
a 14-hour flight to Hong Kong, the 
only sound was the steady drone of 
the 747 jet engines. Some of the 36 
Florida judges and lawyers on their 
way to China were casually leafing 
through China materials and travel 
guides, some were napping, but a 
small group had gathered in one of 
the aisles near Leonard Gilbert’s seat. 
Gilbert had been asked to coordinate 
and lead the delegation’s discussion 
at the Ministry of Justice and the 
others were to lead discussions at the 
Institute of Law at the Shanghai 
Academy of Social Sciences and at 
the Law Department of Beijing 
University. And once again the talk 
came around to the telegram 
received just ten days earlier: 


Judge Harold Clark 

Jacksonville, Florida 

WOULD APPRECIATE BRINGING HERE 
COPY OF U.S. LEGAL PRACTITIONERS 
ORDINANCE IF ANY STOP Li Ping, 
Ministry of Justice, PRC 


Did they want to know how law 
students got to be lawyers, the 
academic requirements, and bar 
examinations? That seemed to be 
what was being asked for. . . .But on 
second thought, perhaps, they 
wanted to know about the ethical 
standards set for U.S. lawyers, 
criteria for measuring their conduct 
and_ discipline for misconduct. 
Whatever the meaning, the group 
was prepared for either interpreta- 
tion. Materials from several law 
schools and state boards of bar 
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examiners had been assembled, as 
well as codes of professional 
responsibility, grievance and 
disciplinary procedures of several 
states. 

The group was to get yet another 
possible interpretation of that 
telegram when the delegation 
members were guests of the Rotary 
Club of Victoria, Hong Kong. The 
program speaker, Ms. Lui Yiu Chu, a 
lawyer for the Bank of China, raised 
the question of whether foreign 
lawyers representing clients doing 
business with China were governed 
abroad by the same ethical standards 
as they were at home. She was 
greatly concerned that foreign China 
“experts” who were lecturing in 
China at the government's invitation 
on how China might develop its legal 
system were at the same time 
representing multi-national 
corporate clients wanting to do 
business with China. 

Several days later on the bus to the 
Ministry of Justice, Mr. Shen, our 
China travel representative, said we 
had been invited to have a “workers’ 
lunch” with the Ministry department 
heads after the conference. In usual 
fashion, our hosts, led by Mr. Li Ping, 
in charge of the administrative 
office, were waiting for us outside in 
the courtyard. After preliminary 
introductions, we were escorted 
inside to a conference room, typical 
of the several we had been in before 
at other meetings with China legal 
representatives. It was a_ long, 
somewhat narrow room with a table 
long enough to seat about 30 people 
on both sides. Along the wall on the 
window side were three small tables 
with chairs on each side. Tea had 
already been poured in cups with 
covers and large thermos bottles 
were on the table from which an 
attendant from time to time added 
very hot water to the loose tea in the 
cups. It soon became apparent that 
the seating today was to be different. 
Li, our host, and Wang, head of the 
ordinary court department, were 
offering Leonard Gilbert and me 
seats on one side of the table, but 
instead of all visitors on one side of 
the table and hosts on the other, 
participants were being mixed on 
both sides, indicating the cordiality 
of the meeting. 

When all were seated, Li officially 
welcomed the delegation, referring 
to the exchange of correspondence 
that brought the groups together, 
saying he was sure they would 
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“In order to walk from the entry point of the Great Wall to 

the tops of the towers, it is necessary to pass the narrow 

openings of the watch towers. These become funnels for 

great hoards of people and become dangerous at times 
with the crush of pushing and shoving.” 


“The train proceeded directly past the border without 

stopping....The customs officials did not even examine 

our passports in the station but admitted us directly to 
a very fine bus.” 

From the diary of Harrison Chauncey, Palm Beach. 


benefit from the anticipated 
dialogue. His remarks were 
translated into English and my 
response for the Florida delegation 
was translated into Chinese by Shen. 
Then Li introduced his colleagues, 
describing their assignments in the 
Ministry, and I presented each of our 
delegates, indicating that Gilbert, 
then president-elect of a state 
association of approximately 27,000 
lawyers, would lead the delegation’s 
participation in the discussion. 


Gilbert was then extended the 
privilege of asking the first question: 
How did the establishment of the 
Ministry of Justice come about and 
what were its assigned responsibil- 
ities? A representative responded 
that the Standing Committee of the 
National Peoples Congress decided 
at a session in mid-September last 
year to set up a Ministry of Justice. 
The Ministry, we learned, is 
concerned mainly with the following 
tasks: 

e Handling the judicial 
administrative work of the people’s 
courts at all levels; 

e Supervision and training of 
judicial cadres; 


e Supervision of the administra- 
tion of institutes of politics and law 
and training judicial personnel of 
various specialties in cooperation 
with concerned departments; 

e Conducting activities publiciz- 
ing the law and educating the people 
in the legal system; 


e Supervision of the work of the 
organizations of lawyers and 
notaries; 


e Compilation of codes of laws 
and decrees; 

e Management of judicial funds 
and incomes; 

e Conducting research on 
jurisprudence in cooperation with 
scientific institutes and organizing 
the publication of books and 
periodicals on law; and 

e Handling foreign affairs in 
connection with judicial work. 

Wang then described the emerging 
socialist legal system being shaped to 
protect the rights of citizens. No 
person is to be above the law. The 
‘abuses of the Gang of Four, who 
took the law into their own hands and 
ran roughshod over the rights of 
others, should not happen again. 
“The Gang of Four utilized 
weaknesses to create disorder in 
society, bringing about anarchy, 


special rights and absolute leadership 
like a feudal parent,” we were told. 


On the positive side, new laws and 
regulations recently adopted and 
those now being drafted will greatly 
strengthen the legal system and assist 
in bringing about the Four 
Modernizations. These were first set 
forth by Premier Zhou in 1946: To 
mobilize the masses for the 
modernization of agriculture, 
industry, science and technology and 
national defense. “The socialist legal 
system should conform to the 
economic foundations of new China, 
a superstructure that will advance 
production, protect public 
ownership and the means of 
production and assure to workers 
reasonable income and _ personal 
property acquired through work,” 
said Ministry representatives. 


Alternating with questions, the 
representatives asked 
interrelation of our national and state 
constitutions, the role of lawyers in 
civil and criminal matters, and the 
code of ethics that govern them. 
Although Lui Yiu Chu’s words from 
the Hong Kong luncheon were still 
fresh in our minds, it seemed 
apparent that they had no 
apprehension about U.S. lawyers 
who were objectively suggesting to 
China at China’s own request fair 
procedures and regulations that 
might govern transactions between 
China and foreign private business 
enterprises and also being on 
business there representing 


corporations negotiating business 
with China. 

At the end of the discussion Gilbert 
and I presented books and materials 
brought in response to their telegram 
and Li gave the delegation samples 
of books and periodicals produced 
by or under the direction of the 
Ministry. 

The surprise of the meeting was 
the workers’ luncheon. Instead of a 
brown bag or box luncheon, it turned 
out to be a “three martini lunch,” 
course after course of excellent 
Chinese dishes, beer, wine and mao 
tai, toasts of appreciation and 
friendship by the hosts and by the 
guests, and animated conversation 
among all participants with the 
interpreters working overtime. 

Our Florida delegation left with a 
real appreciation of dedication of 
these recently rehabilitated law 
specialists to establish firmly at least 
a modified rule of law in China. o 


about the 


Harold R. Clark, Jacksonville, was 
appointed judge of the Duval County Court in 
1971 and became a circuit judge of the Fourth 
Judicial Circuit in 1973. He graduated in 1942 
from Stetson University with an LL.B. Judge 
Clark is a former member of The Florida Bar 
Board of Governors and president of the 
Jacksonville Bar Association. He has served on 
numerous Bar committees and is former 
chairman of the Florida Conference of Circuit 
Judges. 
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By Cecilia A. Bryant 


The following are excerpts from 
the taped diary of Cecilia A. Bryant, 
Jacksonville. The passages not only 
record the delegation’s day-to-day 
activities during its China trip but 
also reveal aspects of that country’s 
mores as observed by an American. 

Portions of this article were 
originally printed in Jacksonville 
magazine. 


Canton (Guangzhou), April 16 

The train which takes us to China 
from Hong Kong looks like an Orient 
Express just out of mothballs: old, 
well-worn carriages with ancient 
curtains at the windows, but with 
spacious seats which swivel to give a 
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wide view of the countryside. After 
five hours we pull into the new 
Canton train station, which amounts 
to a few sets of track and one large 
building. Our first indication that we 
have indeed crossed into an isolated 
land comes on the walk from the 
emigration building to the bus. 
About 400 Chinese press tightly 
against a metal picket fence to get a 
better view of these strange arrivals. 
We stare back and take pictures as 
well. 


Our bus is new, clean and in much 
better condition than the city itself. It 
is as conspicuous as we are as it passes 
local buses packed with dusty, dirty, 
tired people. 
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The first impression one gets in 
China is of millions and millions of 
black-headed people wearing 
millions and millions of dark blue 
jackets and pants and riding millions 
and millions of bicycles. The streets 
are packed with black bicycles with 
white stripes and old buses and 
trucks that push along, their horns 
blowing. Since the traffic is at bicycle 
pace, there is no need for traffic 
lights and a few policemen suffice. 

People seem adequately dressed, 
adequately fed, moving purpose- 
fully from one place to the other. 
Most of the buildings appear to have 
been built two or three decades ago 
with no upkeep since. Even the 
newer buildings seem to be poorly 
maintained. 

If a roof falls in, it would be fixed 
immediately, I am sure, but if a coat 
of paint needs retouching or a piece 
of plaster falls off, that is tough. The 
wheels of government do not grind 
that fine. The houses and other 
buildings by no means have the look 
of decay that we see in our slum 
dwellings, but rather the air of 
buildings recently abandoned. 

The pollution is incredible! 
Despite the fact that the city has few 
automobiles or trucks, a gray mist 


obscures the sky and hangs 
pervasively over everything. 
Whatever industries operate in 


Canton, they obviously are not 
affected by any local equivalent of 
our Environmental Protection Act. 


The contrast between Hong Kong 
and Canton is extreme. Even without 
being told we would have known 
that Canton is an industrial city by its 
grimy face. But it is also a 
monochromatic city. When we left 
Hong Kong, it was at its most 
lovely—a glittering city of alabaster 
cupped in a frosted bay filled with 
tugs and freights, barges and boats of 
all descriptions bringing the trade 
goods and people that create the 
city’s international ambience and 
vibrant diversity. Looking out across 
the darkening city of Canton, I am 
afraid we are going to see a China 
whose egalitarian experiment has 
been a success mostly in imposing 
uniformity as the basis of unity. 


In Canton we are housed in the 
euphemistically named White Cloud 
Hotel. It no doubt has been named 
by the marketing section of the China 
Travel Service Bureau. The room has 
all the things necessary: two beds, a 
night table, chair, chest and a bath. 
Although built only a few years ago 


for a new tourist trade, already the 
hotel has a weary look about it. 

Dinner is a welcome surprise. The 
food is quite good and, except for our 
embarrassing and awkward attempts 
to use chopsticks, passes without 
incident. It is, however, going to take 
a little while to become accustomed 
to the Chinese way of eating. The 
main plate is the size of a bread and 
butter plate. One has a soup bowl, 
spoon and a rice bowl. Soup ends 
rather than begins the meal and rice 
appears to be eaten with any course 
at any time. Since everything is eaten 
with chopsticks, everything is cut up 
into, if not bite-size, nearly bite-size 
pieces. 


the same size and houses almost 
identical furniture. Planners here 
have one less worry than the 
American contractors, for parking 
space is no big deal. As in Canton, 
there is room for only 10 or 12 cars in 
the parking lot, but that is obviously 
plenty for a country whose main 
transportation is bicycles. 

We also make another discovery. 
In Hong Kong the mattresses in the 
hotel were so decadently soft that 
several people ordered boards to 
stiffen them. In Canton, one step into 
China, the beds were just perfect, 
definitely harder than in Hong Kong. 
Now in Guilin, we find that the firm 
mattress of Canton has _ been 


“After lunch we visit the so-called No.1 Normal 
School. Mao Tse-tung himself attended this boarding 
school as a child.... The original school burned down, 
but its association with Mao was so strong, that it has 

been rebuilt exactly as first constructed.” 


From the diary of Cecilia Bryant, Jacksonville. 


April 17 

We are delighted that we have 
been granted permission to visit this 
spring’s edition of the Chinese 
Export Commodity Fair, where the 
country exhibits its wares in huge 
exhibition halls. The purpose is not at 
all to entertain the tourists or even, as 
the Russians do, to laud the 
production of their newest giant 
tractor, but rather to market wares to 
the foreign world. Foreign 
businessmen desiring to purchase 
Chinese goods’are able to examine 
the goods, negotiate and, finally, 
place orders for future delivery. 

After arriving in Guilin, we makea 
discovery which really should not 
surprise us and which I suspect will 
be made again at our next city. This 
hotel looks very much like the one in 
Canton, a 10-story, rectangular 
building surrounded by a high wall. 

Our room has the same small-print 
wallpaper, although granted, it isina 
slightly different color. The room is 
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president and special counsel for Voyager 
Group, Inc., a Florida insurance holding 
company. She received her B.A. from Sweet 
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replaced by the basic Chinese rope 
bed—a wooden frame pierced by 
many holes through which braided 
rope has been intertwined to form a 
tight and unyielding surface. On top 
of this is placed a pallet about an inch 
and a half thick, presumably as a 
concession to foreign softness. The 
bed is just enough softer than the 
floor that you bother to use it. 

The Chinese are much better at 
managing their tourists than the 
Russians are. The Russians make it 
quite clear that they want you to go 
exactly where they will allow you to 
go, which includes their scientific 
and_ technological exhibits, and 
direct you quite grimly from place to 
place. The Chinese take the more 
intelligent approach that a happy 
tourist and a satisfied tourist is one 
who is easy to manage. Tourists are 
kept so very busy that usually they 
can be successfully herded from one 
place to another. 

I understand why the Chinese do 
not object to tourists wandering off 
on their own. First of all, there is very 
little to do in China that you can find 
on your own. It is not that the Chinese 
hide their museums or what 
gathering spots there may be, it is just 
that there are very few means of 
transportation. The Chinese lead 
very simple lives which do not 
provide for much extracurricular 
activity. 

Secondly, Chinese society is a very 
homogeneous one in which the 
populace is much better controlled 
than in Russia. There does not seem 
to be any large intellectual class or 
the dissidents that go with one. 
Although the people greet you 
warmly and try out their English, 
they are careful to avoid any mention 
of politics, their present leaders, your 
country or the outside world; in 
short, anything that remotely 
resembles a subject requiring a 
personal opinion is not mentioned. 


When you talk to someone, you 
have to try to read the nuances 
between the affirmations of support 
for current policies to get any hint of 
what the person actually may be 
thinking. 

For example, a Chinese asked why 
he or she is studying English will 
respond instantly, usually in precise 
but halting English, “in order to 
further the Four Modernizations” 
(the phrase for current government 
policy). Further discussion might 
lead to some comments on the evil 
effects of the purged Lin Piao and the 
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“In addition to every square inch of the property being 
cultivated, there are also factories on the property of the 
People’s Commune. The commune is divided into 
approximately 12 brigades and each brigade has about 10 
to 12 production units. There are approximately 12,000 
people in a production brigade, so that the entire commune 
could contain over 120,000 people. The income of the 
brigade is distributed with one to two percent given to 
the state; ten percent to the reserve fund and the 
remainder distributed among the farmers.” 


From the diary of Harrison Chauncey, 
Palm Beach. 
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Gang of Four. Only after more 
discussion might a few cautious and 
very low-key comments be made as, 
“If I learn English, I might be able to 
move into a job where I can use 
English,” which, naturally, would be 
a higher paying job. 

Although people ask no questions 
about the West or the Western way of 
life or the United States, they are 
desperately eager to learn English 
itself. English blares forth from the 
single television channel. It seems 
that every time you turn the radio on, 
the stations are all broadcasting 
English lessons. 


April 18 

We drive out of Guilin to see the 
Reed Flute Cave, very much like 
Luray Caverns in Virginia or 
Carlsbad Caverns in New Mexico. 
An interesting fact is discovered as 
we sit outside waiting our turn— 
surrounded by a beautiful spring day 
and lovely trees, but no birds. We are 
told that some years ago the Chinese 
embarked on an insect extermination 
program to maximize crop yield for 
its ever-hungry population. An 
unfortunate side effect of this 
program was that the birds, who 
need insects for food to survive, also 
died. 

After supper, roommate Patricia 
Seitz, Alan Greer and I take a walk. 
Streets are poorly lit, but people are 
out. We are told that with its huge 
population and shortage of capital 
plant and equipment, the Chinese 
normally work three shifts. It does 
seem that whatever hour we are out, 
people are working. 

As we near a movie theatre with 
the hope of trying out a Chinese film, 
a young man intercepts us. In broken 
English he urges us to come back to 
the shop. He says that he is the 
teacher of an English class going on 
right now and he would like us to 
help teach it. Showing no hesitation 
in negotiating, he offers to get us into 
the movie for a few minutes at no 
charge if we will then come back and 
give a lesson to his class. This was 
definitely an offer we could not pass. 

To our surprise, the movie is 
cinematographically beautiful. The 
film is set in feudal times with the 
characters wearing lovely costumes 
and the sets appearing to be careful 
recreations of ancient buildings. 
Although we do not understand a 
word, we are easily able to follow the 
plot, because the acting incorporates 
much mime and is very expressive in 


gesture and facial movements. 

After the movie, we go to the small 
store. Crowded into a tiny backroom 
are eight shy young girls. After some 
discussion as to the method of 
teaching, which considering the 
circumstances and level of their 
English, is certainly a ludicrous 
exchange (Of course, you cannot get 
three lawyers together about 
anything without an immediate 
debate.), we decide to stage a mock 
conversation between a sales clerk 
and shopper. I am the potential 
buyer and Pat, the potential seller. 
Alan has the task of writing down the 
sentences in English, quickly 
rewritten in Chinese by the young 
man. 

It is an odd feeling to consider the 
series of circumstances which have 
brought us to this tiny room in the 
heart of China to give an English 
lesson by the light of one small lamp 
to eight giggling girls whose 
instructor is so anxious for them to 
prepare for the new China whose 
growing links with the United States 
will make knowledge of English so 
important. 


Changsha, April 21 


Here we visit the so-called No. 1 
Normal School. Mao _ Tse-tung 
attended this boarding school as a 
child; therefore, it has a special place 
in the Chinese lexicon, as does 
Changsha itself, where much of 
Mao’s early revolutionary career was 
spent. 

Like so many of the educational 
establishments of pre-revolutionary 
China, the original school was built 
by missionaries and the stamp of its 
European origin is unmistakable. 


The original school burned down, 
but the association with Mao was so 
strong, that it has been rebuilt exactly 
as first constructed. 

As are the people in China 
everywhere, the students are open 
and friendly, clustering around 
trying out a few words of English. In 
China, children are taught to applaud 
politely when persons of importance 
go by. At this stage in China’s 
involvement with the West, it 
appears that foreign visitors so 
qualify. The students, ranging from 
six years old to 15, smile and clap as 
we walk by. Of course, in true 
egalitarian style, we respond by 
equally courteous clapping. It is a 
nice custom. 


April 23 


We have seen much of the city life 
of China and now we have the 


- opportunity to visit an agricultural 


commune. The vast majority of the 
Chinese still till the soil. We go to the 
Tung Teng-U Commune, located on 
several hundred acres outside 
Changsha. 

Members of a commune usually 
are divided into work brigades, 
which are subdivided into smaller 
production units. I assume that 
although all profits of the enterprise 
belong in the end to members of the 
commune, there is some way of 
rewarding various brigades and units 
of production for especially high 
productivity. 

Workers here are paid according 
to the job which they perform, but 
each worker also is given a small plot 
of land to till on his own with any 
profits he makes from his personal 
crops his alone. Since 97 percent of 
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the land is communal, only three 
percent is devoted to the private 
plots, which are redistributed every 
five years to prevent the people from 
developing any attachment to 
specific pieces of land. 


April 24 

We are in Shanghai and at last we 
are going to our first counterpart 
discussion. The Law _ Research 
Institute of the Shanghai Academy of 
Social Science has invited us to meet 
with its members as legal 
counterparts to discuss the ways in 
which our legal systems differ or are 
comparable. All look their serious 
professional best, and since it is cold, 
I am grateful that my pantsuit is 
wool. In the United States I am 
careful to wear a skirted suit into 
chambers; here in China it is my 
pantsuit that looks appropriate. 


Although the two groups, Chinese 
and American, arrange themselves 
on opposite sides of a long 
conference table, on the table sit 
steaming cups of tea—a symbol that 
the meeting is a courteous and 
friendly one. 

The introduction by the leader of 
the Chinese group summarizes the 
Chinese legal system of today. The 
gist: The goal of the Chinese legal 
system is, naturally, to serve the 
interests of the people. The role of 
the academy is to combine theory 
and practice and specifically to 
further the Four Modernizations. 
The academy, so the speaker says, 
aids the Four Modernizations by 
doing research on detailed questions 
of interpretation of the laws. 
Inasmuch as the Cultural Revolution 
seems to have operated on an ad hoc 
basis and what are now the principal 
laws of China have just been enacted, 
we wonder exactly how they do their 
research. On what principles do they 
base their analysis and how do they 
support their conclusions? Without 
statutory or case law precedent, is 
their job merely to codify the law or 
do their interpretations have some 
weight in judicial deliberations? 


The new laws, the speaker says, 
seek the resolution of the strengths 
and weaknesses which arose out of 
the Cultural Revolution. It has 
become safe to acknowledge that the 
revolution had its excesses. With that 
in mind, it is clear that the speaker’s 
further comments are in some way 
designed to show that the new laws 
will protect the people from 
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“All lawyers and professors were sent into the 
countryside to work on communes. Many simply 
disappeared. The older people in the room who are 
currently resuming the practice of law have been 
resurrected from jobs as laborers....” 


From the diary of Cecilia Bryant, Jacksonville 


arbitrary imposition of penalties 
which occurred so often during the 
anti-intellectualism of that period. 

In Shanghai, a city of 11 million 
people, there are now no more than 
four dozen full-time lawyers. The 
law schools were closed in 1966 at the 
beginning of the Cultural 
Revolution. The law profession itself 
was considered a disgrace and 
discredit to the community. 

All lawyers and all professors were 
sent into the countryside to work on 
communes. Many simply disap- 
peared. The older people in the room 
who are currently resuming the 
practice of law have been 
resurrected from jobs as laborers, 
which they held for many years. It is 
easy to see why the members of the 
bar walk warily and cautiously in the 
exercise of their newly blessed 
functions. 

In typical Floridian “sunshine” 
fashion, we are unwise enough to 
bring tape recorders to the meeting. 
This “chilling effect,” ensures that the 
comments of the speakers are 
carefully couched in approved 
language. I think it would be wrong 
of us to think less of any Chinese in 
that room for not daring to speak 
openly his thoughts and opinions. 

First, from what we have seen this 
culture stresses the appropriateness 
of group thought. A_ person 
forcefully speaking his mind here ina 
fashion contrary to prevailing 
thought is not one who wins praise 
or respect for his individuality, but 
one who has demonstrated his 
inability to work with the group 
toward its common goal. 

Secondly, it is impossible for us to 
conceive of the hardships suffered 
by so many during the Cultural 
Revolution. 

The weather vane of official 
approval now encourages the legal 
profession within well-defined and 
limited spheres. Although they stress 
in their comments that people should 
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be equal before the law, should be 
answerable for crimes which are 
defined in the statutes and not be 
punished in arbitrary fashion, the 
wind may shift tomorrow and the 
person standing alone in the firmness 
of opinions which he has made 
known to others may be the first to be 
swept away. 

The years between 1954 and 1979 
have been very unfortunate ones for 
the legal profession. In 1956 the bar 
association of Shanghai and those all 
over the country were divided into 
six legal advisors departments. At 
that time, Shanghai had 170 full-time 
lawyers and 70 part-time lawyers. In 
1966 the bar association was 
suspended entirely and was not 
permitted to resume its ac- 
tivities until 1976. The Shanghai Bar 
Association is now in the preparatory 
stages of reorganization. It has 80 
lawyers, of whom 48 are professional 
and full-time lawyers who work as 
teachers and professors at the legal 
institute. 

Earnings of alawyer range from 50 
to 70 yuan a month. At a rate of 1.5 
yuan to a dollar, that would mean 
that the maximum pay of a lawyer 
would be about $33 to $46 per month. 
Although this sounds like very little, 
considering that the pay of an 
average worker may be as low as 30 
yuan a month, lawyers are much 
better off than most people in China. 


Peking (Beijing), April 29 

Today is our last day in Peking. At 
long last the sun has come out, the air 
is cool and the damp, numbing cold 
has gone. We leave for Peking 
University for counterpart 
discussions with the law department 
there. Once again we all look our 
official best and hope this time to 
gain some real insight to China’s 
recently adopted legal code and legal 
education system. 

Our hosts at the university are 
outside waiting for us to alight from 
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our most prosaic tourist bus and lead 
us to the now familiar conference 
room. But this room is different. 
Peking University was built in the 
1890’s by Methodist missionaries, 
and the room has that lovely, warm, 
English, ruabbed-wood look instead 
of the barrenness of stark, bare walls 
just starting to crumble around the 
edges. The windows are grilled with 
the Chinese asymmetrical square and 
rectangle designs, so the light flows 
softly inside to blend Eastern and 
Western design. 

Here for the first time our Chinese 
‘counterparts are truly interested in 
obtaining information from us. 
What, they ask, are the requirements 
for Americans to become lawyers? 
What type of disciplinary authority 
does the Bar have over its members? 
What is the course of study and what 
are the preparatory courses? Since 
we have a certain pride in our 
profession and the skills which we 
have learned, we are more than 
happy to answer all their questions 
and provide them with any 
additional information they may 
want. 

Peking University itself has about 
2,700 teachers and fellows and about 
7,000 students including about 600 
post-graduate students. I wish we 
were able to have more information 
on the relationship of the teachers to 
the students since a student-teacher 
ratio of two and one-half to one is a 
little short of miraculous. They state 
proudly that they have 150 students 
from 40 foreign countries and that 
there are presently 27 students in the 
United States from Peking 
University. 

The university itself was totally 
shut down during the Cultural 
Revolution from 1966 to 1970 and has 
been rebuilding its academic base in 
the last decade. The law schools were 
an even more discredited 
educational unit than the university 
itself during the Cultural Revolution. 
The law schools were shut down 
earlier than the university as a whole 
and not reopened until 1974. There 
are now ten law _ departments 
throughout China in the process of 
being reestablished. Peking 
University, being the preeminent 
university of China, leads the way 
and sets the standards for the others. 


The principal difference between 
our concept of law school and theirs 
is that their study of law is not a post- 
graduate course of study, but is 
rather what we would call a major for 


an undergraduate degree. All 
persons seeking admission to the 
University of Peking take the same 
examinations. About one in 20 
applicants to the university is 
admitted. Whether it is because of 
their qualification on the exam or that 
is the number that the university 
wants is unclear. 

The law department now has 70 
teachers including 20 full professors 
for the 300 students in the law 
department. It is their goal to add 200 
more students to the enrollment 
within a year or two. 

A student once admitted who 
selects law as his major course of 
study takes basic courses, many in 
the Chinese language (due to its 
complexity), and legal courses. In all, 
30 courses in four years are pursued. 
The first two years are devoted to a 
basic legal background stressing the 
theory of law, the history of Chinese 
and foreign legal systems, in addition 
to courses in corporate planning, 
history of the Communist Party, and 
foreign languages. The last two years 
stress more specialized legal 
subjects. 

One sad result of the Cultural 
Revolution is that their law library 
consists of only 8,000 books, far short 
of the number many law firms have 
as their basic sources of reference. 
The law library was destroyed by the 
omnipresent Gang of Four and the 
need to replace textbooks is urgent. 

The course of study begins with 
their new constitution and the seven 
laws. (Enacted last year, the new 
laws’ basic principles are said to 
be based on Marxist-Leninist- 
Maoist thought.) Many laws 
are yet to be propagated, 
including inheritance, 
marriage and divorce, 
real estate and pro- 
perty laws. Other 
laws such as man- 
agement of 
currencies, 
insurance 
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and income tax laws are still in the 
drawing board stages. 

Inasmuch as the new laws are 
born full-grown from the govern- 
ment, they have no history, no 
organic relationship to the people, 
no interpreted cases or regulations. 
To the extent that China breaks 
away from its old feudal customs 
and its particular pattern of viewing 
the relations of one person to 
another, it cuts itself off from its 
cultural roots. But this breaking 
away makes it possible for them to 
introduce a system of laws geared 
toward equal and consistent 
treatment of each person before the 
law and permits China herself to 
enter the world of international 
trade. 


The stated purpose of the new 
legal system is the creation of 
stability in the country, to foster the 
unity of the people and equality 
before the law. Like all students, 
students of the law school are chosen 
on the basis of three considerations: 
political correctness, cultural 
knowledge, and physical fitness. A 
lawyer most of all shows love of 
country which is evaluated on the 
basis of the past record of personal 
behavior. Personal and _ family 
background are not considered. 
Unspoken special consideration is 
given to party members. Since the 
party is dedicated to the welfare of 
China, it follows that the persons 
who participate actively and support 
the party would be deemed to have 
political foundations and _ have 
demonstrated love of country. oO 
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Are they enforceable in Florida? 
By Barrett Sanders 


Few areas of real estate law have generated as much 
debate and litigation during the past decade as the on- 
going controversy over the right of a mortgage lender to 
call aloan “due-on-sale.” Mortgage assumptions—once a 
routine aspect of real estate purchases—have in recent 
years frequently turned into a heated skirmish pitting 
mortgage lenders against irate homeowners and 
Realtors, with their respective attorneys manning the 
battle lines. 

In an era of inflationary interest rates, real estate 
lenders have found the “due-on-sale” clause a 
convenient tool for ridding their portfolios of mortgages 
with below market yields. They may require an increase 
in the interest rate to current levels as a condition for 
permitting assumption, or require that the loan be paid 
off altogether. 

Such practices, overturning as they do a long- 
established custom of mortgage loans being 
automatically assumable, have been anything but 
popular with consumers. And consumers have not 
limited their dissatisfaction to grumbling, either. Since 
1970, there have been more than three dozen appellate 
court decisions involving “due-on-sale” in 22 different 
states, including five in Florida.' 

Most of these appellate decisions in the “due-on-sale” 
controversy have focused on and been decided by 
classic issues of real property and contract law of the 
various jurisdictions: Does “due-on-sale” violate public 
policy? Does it constitute a restriction on alienation? If 
so, is it a reasonable restraint? Should a court lend its 


equity powers to a mortgage foreclosure when there is 
no showing the mortgagee’s security is in peril?? 

In 1976, however, the Federal Home Loan Bank Board 
—which regulates federal savings and loan associations 
throughout the United States—injected itself and federal 
law into the “due-on-sale” controversy when it 
promulgated rule 545.6-11(f), which provides: 


Due-on-sale clauses. A Federal association continues to have the 
power to include, as a matter of contract between it and the borrower, 
a provision in its loan instruments whereby the association may, at its 
option, declare immediately due and payable all of the sums secured 
by the association’s security instrument if all or any part of the real 
property securing the loan is sold or transferred by the borrower 
without the association’s prior written consent . . . . Exercise by an 
association of such an acceleration option (hereafter called a due-on- 
sale clause) shall be governed exclusively by the terms of the contract 
between the association and the borrower, and all rights and remedies 
of the association and borrower thereto shall be fixed and governed by 
said contract.’ 


Relying on this rule, federal savings and loan 
associations have increasingly asserted the right to use 
and enforce “due-on-sale” clauses in their mortgages, 
arguing that any state law or decision to the contrary is 
effectively preempted by the Home Loan Bank Board 
Rule under the supremacy clause of the USS. 
Constitution.‘ 

This issue of federal preemption over state regulation 
in an area of the law—real estate—which has traditionally 
been left to state control, has now become the focal issue 
of most on-going “due-on-sale” litigation. Law suits are 
presently pending in state and federal courts throughout 
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the country in which the issue of 
federal preemption of state law 
regarding the “due-on-sale” clause is 
the central—in many cases the 
only—controversy at issue. 

During the decade of the ’70s, 
Florida appellate courts on four 
occasions confronted the question of 
a mortgage lender’s right to 
accelerate his debt when the 
mortgaged property is transferred. 
But all of those decisions date from 
1976 or earlier. None addressed the 
preemption question. 

Then, in May of this year, the 
Second District Court of Appeal in 
Lakeland issued a_ significant 
decision which speaks directly to the 
“due-on-sale” controversy and the 
respective roles of state and federal 
regulations in determining 
enforceability of such clauses. 

The facts confronting the Second 
District in the First Federal Savings 
and Loan Assn. of Englewood v. 
Stephen H. Lockwood’ litigation 
conform to what has rapidly become 
a standard fact pattern for “due-on- 
sale” controversies. The mortgage 
contained a clause prohibiting the 
mortgagor from transferring the 
encumbered property without the 
lender’s consent, and provided the 
mortgagee the right to accelerate in 
the event of a violation of the clause. 

When the mortgagor, Lockwood, 
approached the lender in 1978 to 
obtain its consent for a mortgage 
assumption by a prospective 
purchaser of the encumbered 
property, the lender indicated it 


would require an increase in the 
mortgage interest rate as the “price” 
for its consent. Lockwood and his 
purchaser then decided to ignore the 
mortgage clause and the 
requirements of the mortgagee. 
Their real estate transaction was 
consummated, and the new property 
owner began tendering mortgage 
payments to the thrift institution. The 
payments were refused. 


Instead, the federal savings and 
loan association accelerated its debt 
and commenced a mortgage 
foreclosure action in the Circuit 
Court of Sarasota County. In seeking 
a summary final judgment in that 
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court, the lender cited FHLBB Rule 
545.6-11, and the doctrine of federal 
preemption over conflicting state 
law, as the judicial basis for the 
court’s enforcing its foreclosure 
petition. 


But the circuit court rejected those 
arguments and awarded a summary 
judgment to defendant Lockwood. It 
held that the rules of the Federal 
Home Loan Bank Board do not 
supercede state legal and equitable 
principles, and that it would be 
inequitable for the court to enforce 
the foreclosure in the absence of a 
showing of impairment to the 
lender’s security because of the sale. 


place the matter before a state court in an 
effort to obtain equitable relief in foreclosure, 
must the state court grant the desired relief 
without recourse to traditional equitable 
considerations? We answer the question by 
stating that a plaintiff who initiates a suit in 
equity must be subject to all of the applicable 
consequences of that action and not merely 
those to which he chooses to submit. This is 
especially true in the instant case where 
applicable federal regulations exhibit a 
noticeable gap in the area of enforcement.® 


Thus, the Second District Court of 
Appeal directly rebuffed the lender’s 
claim that preemption of the FHLBB 
rules over state laws provide for 
automatic enforcement of the “due- 
on-sale” clause. In the process, it 
became the first state appellate court 


The Second District Court of Appeal 
became the first state appellate court 
in the country to rebuff the claim that 
preemption of the FHLBB rules over state laws 
provide automatic enforcement of the 
“due-on-sale” clause 


The decision of the circuit court 
was initially appealed directly to the 
Florida Supreme Court on the 
jurisdictional grounds that an issue of 
federal law — the preemption clause 
— was involved. The Florida Federal 
Savings and Loan League, the 
Federal Home Loan Bank Board and 
the Florida Association of Realtors all 
joined the litigation as amicus curiae. 

Last December, however, the high 
court remanded the dispute to the 
Second District Court of Appeal. 

In this somewhat circuitous 
fashion, the Englewood case came to 
be heard before the Second District. 
In its May decision, that court upheld 
the lower court ruling on all points. 

The appellate court decided, in 
effect, that the rules of the Home 
Loan Bank Board may specifically 
authorize the use of a “due-on-sale” 
clause in mortgage instruments, but 
that it leaves the enforcement of such 
clauses to state courts and state law: 

The true issue before us is not whether a 
due-on-sale clause may be authorized or even 
required in a federal association mortgage 
instrument, but whether the due-on-sale clause 
must be automatically enforced by a state 
court without regard to traditional principles 
of equity. In other words, where a federal 
savings and loan mortgage instrument 
includes an acceleration clause exercisable at 


the option of the lender, and the lender elects 
to activate the clause and, subsequently, to 


anywhere in the country to make 
such a ruling. 

In addition to rejecting the federal 
preemption claim (which applies 
only to federal savings and loan 
associations’), the decision reiterates 
and reinforces a_ position first 
enunciated by the same court 11 
years ago, that a “due-on-sale” 
mortgage clause will not be enforced 
by a Florida court when no harm 
results to the lender and_ the 
acceleration imposes a hardship on 
the mortgagor.’ 

The restatement of that principle 
now is particularly significant in view 
of rapid changes in mortgage 
practices which have _ occurred 
during the intervening 10 years. 
Those changes include the lender’s 
right to adjust or increase the interest 
rate under many types of alternate 
mortgage instruments now in use. 


The only exception to this 


principle — that “due-on-sale” 
clauses are not automatically 
enforceable in Florida — is one 


which the Second District itself 
created in a 1974 case entitled 
Stockman v. Burke.® In that case, 
instead of seeking to foreclose their 
purchase money mortgage when a 
“due-on-sale” clause was violated, 
the lenders brought a separate suit on 


the note. Relying on old legal 
distinctions between suits “at law” 
and “in equity,” the court permitted 
the acceleration of the debt on the 
basis of a “due-on-sale” violation: 


In this suit at law upon a promissory note, 
there was no more reason for the court to 
nullify the provision for payment upon resale 
of the property than there would have been to 
otherwise vary the time of payment which was 
agreed upon by the parties. The trial judge was 
correct in refusing to do so. We leave open 
until another day the question of whether a 
mortgage with a similar provision can be 
accelerated and foreclosed upon the sale of the 
property without a showing that the 
mortgagee has been prejudiced by reason of 
the conveyance to the new owner.!° 


In two decisions, the Second 
District Court of Appeal has thus 
held that the violation of a “due-on- 
sale” mortgage clause will not permit 
a mortgage foreclosure absent a 
showing of a threat to the lender’s 
security. The same court has ruled, 
however, that a suit on the mortgage 
note is permissible without such a 
showing. 

These somewhat contradictory 
decisions by the Second District are 
the only appellate pronouncements 
which have directly confronted the 
question of ‘“‘due-on-sale”’ 
enforcement in Florida and 
therefore, for the time being at least, 
the best indicator of the law of the 
state. 

Two other Florida appellate 
decisions concerning “due-on-sale” 
clauses were handed down by state 
appellate courts during the 1970s, but 
both decisions by the Fourth District 
Court of Appeal sidestepped the 
central issue of the clause’s 
enforceability. In Home Federal 
Savings and Loan Association of 
Palm Beach v. English,'' the 
appellate court seized upon inartful 
language in a “due-on-sale” clause to 
find that no violation of the clause 
had occurred, notwithstanding the 
fact that the mortgaged property had 
been transferred. 

In Chopan v. Klinkman,'? the court 
ruled that a contract for deed did not 
constitute a transfer of real estate as 
contemplated by a “due-on-sale” 
clause, again skirting the central issue 
of the clause’s actual enforceability. 

In both instances, however, the 
end result was that the court refused 
to permit acceleration of the 
mortgage debt as requested by the 
lender. If one looks solely at the 
results of “due-on-sale” appellate 
litigation in Florida during the past 
decade, instead of at the language of 


each decision, the score card would 
be 4-1 against enforceability. 

In spite of Englewood and the 
other adverse Florida appellate court 
decisions, real estate lenders and 
their counsel continue to find legal 
justification for enforcing the “due- 
on-sale” clause. And most home 
purchasers in the state, bon gre mal 
gre, are acquiescing in the interest 
rate adjustments—an instance of 


commercial necessity establishing 
new customs in the face of continued 
judicial reservations. 

Lenders’ efforts to win acceptance 
for the concept of interest rate 
adjustments at time of assumption 
were aided recently by the publicity 
focused on the new renegotiable rate 
mortgage form newly authorized by 
the Federal Home Loan Bank Board. 

But by no means have all home 
sellers and buyers accepted the 
inevitability of interest rate 
adjustments on conventional 
mortgages. “Due-on-sale” litigation 
continues to sprout up all over the 
state, although few of the cases go 
further than the circuit court level. 

The controversy has spilled over 
into the state’s federal court system as 
well. On the same day that the 
Englewood decision was issued by 
the Second District Court of Appeal, 
another judicial interpretation of the 
federal preemption issue as it applies 
to “due-on-sale” mortgage clauses 
was handed down by Federal 
District Judge Susan H. Black in 
Jacksonville. Judge Black came to 
somewhat the same conclusion as the 
state appellate judges. 

In Kirkland v. Fidelity Federal 
Savings and Loan Association of 
Jacksonville,“ the property owner 
sought declaratory and injunctive 
relief in a state court against the 
mortgage lender’s enforcement of a 
“due-on-sale” clause. The lender 
sought to remove the case to the 
federal district court on the grounds 
that the complaint raised an issue of 
federal law, since the lender came 
under the umbrella of the rules and 
regulations of the FHLBB, which are 
federal regulations. 

Judge Black rejected the lender’s 
preemption arguments ina five-page 
opinion remanding the controversy 
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to the Duval County Circuit Court: 

There is no federal law governing the 
interpretation of mortgages. Defendant's 
position would require the court to fashion an 
entire body of federal law to govern real estate 
mortgages, which the court is unwilling to 
undertake without explicit congressional 
direction. The mere delegation of rule-making 
authority does not constitute such a 
direction." 

In addition to being a further 
judicial pronouncement against the 
assertion of federal preemption on 
the “due-on-sale” issue, the Kirkland 
case illustrates a growing 
predilection of federal savings and 
loan associations to seek the forum of 
a federal district court to adjudicate 
the merits of the preemption 
argument. 

The lender was unsuccessful in the 
Kirkland litigation. But in a 
companion “due-on-sale” case, also 
pending in federal court in 
Jacksonville, District Judge Howell 
W. Melton rejected a similar motion 
for remand filed by the property 
owner and ruled that “...the issues to 
be litigated in this cause are properly 
within the original jurisdiction of the 
court, and necessarily involve 
important questions of federal 
law.”5 

The understandable reason of S & 
Ls for seeking a forum within the 
federal court system is the 
assumption that federal judges will 
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take a more sympathetic view of 
their claims to federal preemption on 
the issue of “due-on-sale”- than will 
the state courts. 

Indeed, in recent months the:“due- 
on-sale” controversy - at least as it 
applies to federal savings and loan 
associations - has developed into a 
unique and significant struggle over 
which body of laws should have the 
final say in disputes dealing with real 
estate financing: the state, which 
traditionally has been the final legal 
arbiter on questions of real property, 
or the federal government and its 
numerous agencies, which control 
interstate commerce. If tradition is 
on the side of state law in this dispute, 
the growing interstate nature of real 
estate lending militates on behalf of 
greater federal regulation. 

In the past 12 months, federal 
courts in California, Washington, 
Illinois and Virginia have upheld the 
rights of federal savings and loan 
associations to use and enforce “due- 
on-sale” clauses. However, in 
September of this year, the U.S. 
District Court for the Eastern District 
of Michigan reached a conclusion 
similar to the opinion of Judge Black, 
remanding to state court or 
dismissing for lack of federal 
jurisdiction 16 separate “due-on-sale” 
disputes which had been 
consolidated into a single litigation.'® 

Law suits now pending in the 
federal court system in Florida and 
California appear likely to provide 
clearer answers to the issue of federal 
preemption as it applies to “due-on- 
sale.” 
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In Florida, three separate suits 
have been consolidated in Panama 
City before Federal Judge Lynn C. 
Higby of the Northern District in 
which two federal savings and loan 
associations are seeking declaratory 
relief concerning the validity and 
enforceability of the “due-on-sale” 
clause contained in their mortgage 
forms.!7 

In California, a U.S. District Court 
for the Central District of California 


Federal courts in 
California, Washington, 
Illinois and Virginia 
have upheld the rights 
of federal savings and 
loan associations 
to use and enforce 
“due-on-sale” 
clauses 


has already decided in Glendale 
Federal Savings and Loan 
Association v. Fox's that the “due-on- 
sale” rules of the FHLBB do preempt 
conflicting state laws concerning the 
activities of federally regulated 
savings and loan associations. 

[5] The language, history, structure, and 
purpose of the Home Owners’ Loan Act 
evidence a clear Congressional intent to 
delegate to the Bank Board complete authority 
to regulate federal savings and _ loan 
associations and to preempt state regulation. 
Whenever the Bank Board, pursuant to that 
plenary authority, promulgates a regulation 
governing an aspect of the operation of federal 
savings and loan associations, that regulation 
governs exclusively and preempts any attempt 
by a state to regulate in that area.!® 


That decision has been appealed to 
the Ninth U.S. Circuit Court of 
Appeals. Because it is already at the 
appellate level, the Glendale case 
appears the most likely candidate to 
be the first “due-on-sale” litigation 
going to the U.S. Supreme Court.” 

With disparate and often 
contradictory decisions emanating 
from lower state and federal courts, 


including the Florida decisions 
reported here, lenders are anxious to 
have the “due-on-sale” controversy 
ultimately resolved by the highest 
court of the land. A_ favorable 
decision by the high court earlier this 
year on a different preemption issue 
involving federally regulated savings 
and loan associations?! make them 
hopeful the Supreme Court will 
ultimately approve the enforce- 
ability of “due-on-sale” clauses by 
federal thrift institutions on a 
nationwide basis. 

Any such final outcome is still 
several years in the future, however. 
Until it occurs, lenders, home buyers, 
Realtors and the attorneys who 
represent all of them must live with 
the implications of the recent Florida 
decisions and any new “due-on-sale” 
pronouncements made by Florida 
and federal courts in the future.®? o 


' A table of “due-on-sale” cases is appended 
to an extensive article on the subject prepared 
by a subcommittee of the Real Property, 
Probate and Trust Law Section of the 
American Bar Association and published in 
Volume B, No. 4 of the Real Property Probate 
and Trust Journal (Winter 1978). More current 
compilation of “due-on-sale” cases, which 
includes cases on the issue of federal 
preemption, was prepared by Lawrence M. 
Watson of Carlton, Fields, Ward, Emmanuel, 
Smith & Cutler, P.A., and distributed as part of 
his presentation on the ‘“due-on-sale” 
controversy at the Lawyers’ Title Guaranty 
Fund Annual Assembly held in Orlando in 
April 1980. However, so many “due-on-sale” 
litigations are currently in process around the 
country that any printed bibliography 
becomes quickly outdated. 

2 Recent state supreme court cases decided 
on traditional legal grounds include 
Wellenkamp v. Bank of America, 21 Cal. 3d 
943, 148 Cal. Rptr. 379 (1978), Tierce v. APS 
Co., 382 So. 2d 485 (Ala. 1979), and 
Occidential Savings and Loan Assn. v. Venco 
Partnership, Supreme Court of Nebraska, 
June 18, 1980, N.W. 2nd 

312 C.F.R. S 545.6-11(F). 

4 U.S. Const. art. VII. 

521 FL Law Weekly 944 (May 16, 1980). 
Following motion for rehearing, the court’s 
original opinion was withdrawn and replaced 
by a second opinion dated June 25, 1980, 385 
So. 2d 156. The court’s second opinion 
narrowed its holding somewhat by making 
specific reference to the unique wording of the 
“due-on-sale” clause contained in -the 
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Englewood Federal Savings and Loan 
Mortgage. That wording differs in several 
material respects from the standard “due-on- 
sale” language found in the FHLMC/FNMA 
residential mortgage form widely used by 
most real estate lenders today. Perhaps the 
most significant distinction is that the “due-on- 
sale” clause in the Englewood mortgage 
makes no_ reference to the possibility of an 
interest rate adjustment in the event of a 
transfer of the property—an absence which 
the Second District decision makes specific 
mention of in its revised opinion. The outcome 
of several “due-on-sale” litigations around the 
country have hinged on whether or not the 
particular clause being challenged gave fair 
notice to the mortgagor that an interest rate 
adjustment might be expected. In spite of the 
plethora of “due-on-sale” litigations around 
the country, no state or federal appellate court 
has yet ruled upon the enforceability of the 
specific terminology of the “due-on-sale” 
clause found in FHLMC/FNMA uniform 
mortgage. 

§ 385 So. 2d 156, at 160. 

7 However, under newly enacted Fa. Start. 
§665.073(8), Florida Session Law 80-257, 
savings and loan associations incorporated 
under Florida law are entitled to the same 
preemptive rights afforded federal savings 
and loan associations. 

8 Clark v. Lachmeier, 237 So. 2d 583 (Fla. 2d 
D.C.A., 1970). 


® 305 So. 2d 89 (Fla. 2d D.C.A., 1974). 

10 305 So. 2d, 89 at 90. 

1 249 So. 2d 707 (Fla. 4th D.C.A., 1971). 

12 330 So. 2d 154 (Fla. 4th D.C.A., 1976). 

'3 Case No. 79-859, May 16, 1980, U.S. Dist. 
Court Middle Dist. of Fla., Jacksonville 
Division, Slip. Op. 

4 See footnote 13, supra. The citation 
appears at page 5 of the opinion. 

15 Price v. Florida Federal Savings and Loan 
Association, May 23, 1980, Case No. 79-974, 
U.S. Dist. Ct., Middle Dist. of Fla., 
Jacksonville Division, Slip Op. The citation 
appears on the final page of the opinion. 

16 The federal court decisions in favor of 
enforceability of the “due-on-sale” clause are: 
Conference of Federal Savings & Loan Assns. 
v. Silberman/Stein, U.S.D.C., E.D. Cal., No. 
78-55 (Nov. 2, 1979); Bailey v. First Federal 
Savings of Ottawa, U.S.D.C., C.D. Ill, No. 
78-1272 (Oct. 1979); Great Western Union 
Federal Savings & Loan Assn. v. Walters, 
U.S.D.C., W.D. Wash., No. 79-9057 (June 18, 
1980); and Williams v. First Federal Savings 
and Loan Assn. of Arlington, U.S.D.C., E.D. 
Vir., No. 80-308 (June 18, 1980). Citation for 
the Michigan decision is In Re: Due on Sale (a 
consolidation of case nos. 79-74483, 79-74646, 
79-74804, 80-70101, 80-70143, 80-70169, 
80-70246, 80-70269, 80-71370, 80-71530, 
80-71559, 80-71596, 80-71536, 80-71799, 
80-71863 and 80-71816), U.S.D.C., E.D. Mich., 
Sept. 15, 1980. 


17 First Federal Savings and Loan Association 
of Gadsden County v. H.S. Peterson et al, PCA 
79-0940; Mutual Federal Savings and Loan 
Association of Pensacola v. Angelo et al, PCA 
80-0405; and Mutual Federal Savings and Loan 
Association of Pensacola v. Pensacola Tractor 
and Equipment Co. et al, PCA 80-0406. 

18 459 F. Supp. 903 (1978). 

19 459 F. Supp. 903 at 910. 

20 The Glendale case was recently 
consolidated with two other California “due- 
on-sale” cases, at least one of which also 
involves the issue of federal preemption. A 
decision by the Ninth Circuit Court of Appeals 
is expected in 1981. 

2! Conference of Federal Savings & Loan 
Association, v. Stein, March 18, 1980, 48 
LW3596, which summarily affirmed an 
opinion by the Ninth Federal Circuit Court of 
Appeals reported at 604 F.2d 1256. The 
controversy centered on whether the State of 
California could impose more restrictive “red 
lining” limitations on federal savings and loan 
associations doing business in the state than 
those prescribed by the Federal Home Loan 
Bank Board. The federal courts said no. 

22 The author is endebted to Lawrence M. 
Watson, Jr., Carlton, Fields, Ward, 
Emmanuel, Smith and Cutler, Orlando; and to 
Robert J. Irvin, Steel, Hector & Davis, Miami, 
for their kind assistance in critiquing and 
offering worthwhile suggestions for this 
article. 


50 years ago this month 


Beginning with this issue, The 
Florida Bar Journal will periodically 
highlight some of the happenings in 
the Bar and in Florida law as they 
occurred fifty years ago. Information 
for this feature has been researched 
in the Florida State Bar Association 
Law Journal, the official Bar 
publication which later evolved into 
the Florida Law Journal in June 1934 
and eventually into The Florida Bar 
Journal in July 1953. 


As it was—November 1930 


Bar President R.A. Henderson, Ft. 
Myers, announced that the annual 
meeting of the Florida State Bar 
Association would be held in 
Daytona Beach, January 30-31, 1931. 
Hotel accommodations, he said, 
would range from $1 a day up to $7a 
day. 

A Bar special committee reported, 
“The establishment of Courts of 
Domestic Relations in the more 
populous counties of the State in the 
opinion of your Committee would be 


advantageous to the State and give 
needed relief to the overcrowded 
Chancery Courts, but after 
investigation...we conclude that due 
to adverse economic conditions now 
prevailing in Florida, it would not be 
advisable to present this measure to 
the next Legislature.” 

Expediting chancery procedures 
occupied many pages in the Law 
Journal in the last months of 1930. 
Letters were printed from Bar 
members voicing their suggestions to 
a proposed act for revision of the 
Florida Chancery Practice. J. Carl 
Lambdin, St. Petersburg, wrote, 
“Nothing is more discouraging to the 
average lawyer and more particular- 
ly to his client than to have a case 
remain in the hands of an Appellate 
Court for from one to three years. 
Judges, after all, are only men and it 
is impossible for them to wade 
through some of the bulky and ill- 
prepared Chancery records, which 
go up on appeal in any reasonable 
time.” 
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Insurance 


Exchange for the 


Americas: 


Florida’s answer to Lloyd’s of London 
and the New York Insurance Exchange? 


A progress report: 
By Jack Herzog 


For over 100 years, Lloyd’s of London has been very 
successful as a facility for underwriting insurance.' By 
1978 Lloyd’s had more than 14,000 investors in more than 
330 syndicates. For the completed underwriting year, 
1975, Lloyd’s net premium volume was approximately 
three and one-half billion dollars.2 Profits under the 
Lloyd’s type insurance exchange concept can be 
substantial. 

Because of the tremendous success of Lloyd’s, 
Americans have been asking: Why can’t we have a 
Lloyd’s type operation?’ In the interest of economic 
development, Florida is trying to establish just such an 
operation. 

In 1979 the Florida Legislature passed the enabling 
legislation for a Florida Insurance Exchange.‘ In 1980 the 
legislature fine-tuned this enabling legislation and 
approved the constitution and bylaws of the proposed 
Insurance Exchange of the Americas, Inc. (the IEA).° 

The IEA is modeled after Lloyd’s of London and the 
New York Insurance Exchange. In fact, the Florida 
enabling act of 1979 is similar.to the New York act, and 
the constitution and bylaws of the IEA are similar to the 
constitution and bylaws of the New York Insurance 
Exchange.® 

Under Florida law, the IEA will provide a facility for 
the underwriting of reinsurance of all kinds, direct 
insurance of all kinds on risks located entirely outside the 
United States, and surplus lines insurance eligible for 
export.’ 

The IEA itself will operate as a nonprofit corporation.® 
Functioning under the facility of the IEA will be various 
investor-owned underwriting syndicates which will 
underwrite the various risks placed with the Exchange. 
Each syndicate is kown as an underwriting member.® 


The enabling legislation 


The enabling legislation provided the following steps 
in order to establish an insurance exchange in Florida: 
First, the Insurance Commissioner must determine 
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that an exchange may operate in an economic and 
beneficial manner. 

Second, a committee must be appointed to draft a 
constitution and bylaws for the proposed exchange. 

Third, the constitution and bylaws must be presented 
to the legislature. Either house may disapprove the 
constitution and bylaws by resolution. 

Fourth, the initial board of governors must be 
appointed and must act.!° 

The establishment of an insurance exchange is 
currently at the fourth step. The initial board will 
incorporate the exchange, designate the principal offices 
of the exchange, and organize the exchange. 

There were several reasons for the 1980 revision of the 
1979 enabling legislation.'!! The 1979 law required that the 
constitution and bylaws be transmitted to Insurance 
Commissioner Bill Gunter no later than 30 days prior to 
commencement of the session and that the Insurance 
Commissioner submit his recommendation thereon to 
the legislature no later than the first day of the session.!? 
It became apparent that the committee appointed to 
draft the constitution and bylaws, through no fault of its 
own, would not be able to meet this deadline.'* 
Therefore, the law was amended to allow the 
presentation of the constitution and bylaws to the 
Insurance Commissioner and to the legislature no later 
than five days prior to adjournment of the session.'4 

Two possible constitutional problems were brought to 
the attention of the legislature by the drafting 
committee. The committee expressed concern that the 
enabling law constituted a prohibited special act as a 
grant of privilege to a private sector corporation. It was 
also concerned that the act violated the delegation 
doctrine as an unconstitutional delegation of power to 
the Insurance Commissioner who was given the power 
by rule to exclude various sections of the Insurance Code 
from applicability to the Exchange.' In order to put to 
rest the special act issue, the law was amended to allow 
the establishment of one or more insurance exchanges in 


Florida.!® The delegation issue was resolved by the 
deletion of the questionable language from the act and 
by setting forth in the act the responsibilities of the 
Department of Insurance in regulating the activities of 
an insurance exchange.'” From a regulatory perspective, 
the Department of Insurance will concern itself with 
matters pertaining to the solvency of the various 
syndicates rather than with the underwriting decisions 
made by the syndicates. 

An exchange may have more than one office. The 
placement of surplus 


underwriting capability, and as a result must meet initial 
capital and surplus requirements and _ policyholder 
surplus requirements at lower levels than that which 
must be met by the second type of underwriting 
syndicate. The second type of syndicate will enjoy the 
full underwriting capability. The first type of 
underwriting member must provide an initial paid-in 
capital and surplus of $1.5 million and must maintain a 
policyholder surplus of $1 million in order to write either 
property and casualty insurance or life insurance, 


lines insurance eligible 
for export must be 
through a_ licensed 
Florida surplus lines 
agent. Membership of 
the initial board of 
governors of the IEA is 
14 members.'® 


The constitution 
and bylaws 


The constitution and 
bylaws is a 77-page 
document. This docu- 
ment provides for the 
placement of business 
on the IFA, for the 
processing of pre- 
miums through a 
central processing 
facility of the IEA, for 
rules of conduct and 


operation. 


Because of the tremendous success of 
Lloyd’s, Americans have been asking: Why 
can’t we have a Lloyd’s type operation? In 
the interest of economic development, 
Florida is trying to establish just such an 


annuities, and accident 
and health insurance. 
The second type of 
underwriting member 
may write all kinds of 
insurance as autho- 
rized by law and must 
provide an initial paid- 
in capital and surplus 
of $3 million and must 
maintain a minimum 
policyholder surplus of 
$2 million.2” 


Capitalization re- 
quirements for under- 
writing members of 
the New York Insur- 
ance Exchange are 
substantially higher. 
The binding authority 
of each underwriting 
member is lodged with 
the member’s desig- 
nated underwriting 


disciplinary measures, 
for a security fund to be administered by a separate 
corporation, and for the arbitration of disputes. The 
constitution and bylaws are amendable.'® When 
incorporated, the IEA will operate under a 12-person 
Board of Governors, six nominated by the underwriting 
members of the Exchange, two nominated by the broker 
members of the IEA, and the remaining four 
representatives of the public.®° 

Of the four public governors, two will be appointed 
by the Governor of Florida, and two will be appointed 
by the Insurance Commissioner.”! The chief executive 
officer of the Exchange will be the president. The 
president will appoint the other Exchange officers with 
the Board’s approval.22 Membership of the Exchange 
will consist of underwriting members and broker 
members.” An underwriting member is a syndicate 
authorized by the board to underwrite risks.*4 Broker 
members are drawn from the ranks of certain licensed 
insurance agents.2 A subscriber of the Exchange is a 
person who has invested funds with a syndicate and as a 
result enjoys certain limited privileges but is not entitled 
to vote or initiate transactions or do business on the 
Exchange.”® 

For insurance purposes there are two types of 
underwriting members. The first type will have a limited 


manager who has sole 
binding authority for the underwriting member.” All 
placement of business on the Exchange must be made 
through a broker member or an associate broker, except 
for transactions between underwriting members and 
retrocessions off the Exchange by underwriting 
members.” 


The IEA will not be subject to the degree of regulation 
encountered by insurance companies. The reason for 
this is that it is assumed that most insureds will be more 
sophisticated than are many of the insureds in the normal 
market. However, in order to alert insureds about the 
limited regulation each IEA contract shall state: “This 
insurance is issued pursuant to the Florida Insurance 
Exchange Law, and its rates and forms are not subject to 
the approval by the Florida Insurance Department.”*! 


It is imperative that any exchange established in 
Florida have credibility. To guarantee the insured 
obligations of its underwriting members, a security fund 
will be established as a nonprofit corporation to be 
known as the IEA Security Fund, Inc. It will have a 
board of directors, only one of whom can be an IEA 
governor. When an underwriting member is admitted 
to the IEA, the member places $500,000 in cash, 
secured bonds, or other evidence of indebtedness of 
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the United States or its agencies on 
deposit. 

In lieu of the $500,000 cash, an 
underwriting member may deposit 
$250,000 in cash, bonds or other 
evidence of indebtedness and a 
$250,000 unconditional and 
irrevocable letter of credit. This 
deposit goes to the IEA Security 
Fund and is placed into what is called 
“The Deposit Fund.” The amount so 
deposited and the income therefrom 
are considered to be a part of the 
capital and surplus of the member 
and may be returned to the member 
upon withdrawal from the IEA after 
payment of the existing guaranty 
obligations.* 

A second fund which is called “The 
Surcharge Fund” is maintained by 
the IEA Security Fund, Inc. This 
second fund is funded by a premium 
surcharge. It is a percentage of the 


Jack Herzog graduated from the University 
of Florida College of Law in 1970. He is 
currently staff director for the Florida House 
Committee on Insurance. Under the direction 
of the chairman of the House Insurance 
Committee, Representative William  E. 
Sadowski, the author assisted the Constitution 
and Bylaws Committee. 

The author is indebted in the preparation of 
this article to Representative William E. 
Sadowski, chairman, House Insurance 
Committee; Dr. Claude Lilly, project director, 
FIE Constitution and Bylaws Committee; 
James S. Kaplan and Richard S. Lehman, tax 
counsel to the FIE Constitution and Bylaws 
Committee, and to Cindy Gokel, Insurance 
Committee attorney/analyst. 


Authors May Receive 
Designation Credit 


Articles dealing with 
approved designations of 
practice and published in The 
Florida Bar Journal can earn 
credit hours for the author under 
the Florida Designation Plan. 
For more information, write The 
Florida Bar, Designation Plan, 
Tallahassee, Florida 32304. 
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premium written and is fixed by the 
board of governors. The surcharge 
may not be more than five percent of 
the premium written.** To add 
further stability to the Exchange 
there is a requirement that the board 
of directors of the IEA Security 
Fund, Inc., purchase reinsurance to 
pay losses in excess of the surcharge 
fund and the deposit fund.*4 
Collectively, the total of the two 
funds plus the guaranty reinsurance 
is called “The Aggregate Fund.”* 
Upon its depletion, the Board of 
Governors of the Exchange may 
assess an amount not to exceed 
$500,000 per underwriting 
member.” 

The IEA Security Fund, Inc., 
makes payment of incurred but 
unpaid insurance contractual 
obligations of an insolvent 
underwriting member subject to 
certain limitations.” The board of 
directors may cause policies issued 
by an insolvent underwriting 
member to be assumed, replaced, or 
reinsured by another underwriting 
member or reinsurer.** Obligations 
of the security fund are paid from the 
surcharge fund. If the surcharge fund 
is inadequate, payment is then made 
from the deposit fund and then from 
the guaranty reinsurance. The 
security fund is not obligated to pay 
claims in excess of the aggregate 
fund.*® 

The New York Insurance 
Exchange employs a similar 
guaranty mechanism except that the 
initial deposit is $500,000 in cash or 
secured by bonds or other evidence 
of indebtedness of the United States 
or its agencies. Secured letters of 
credit cannot be used in New York as 
part of the initial deposit. In addition, 
New York does not employ the 
guaranty reinsurance mechanism.“ 
The Florida guaranty mechanism 
was designed to make the IEA more 
attractive to investors because of the 
letter of credit mechanism and 
designed to be more attractive to 
insureds because of the extra level of 
protection afforded by the 
reinsurance mechanism. 


Tax implications 


Under Florida law the IEA is not 
subject to any state or local taxes or 
fees measured by income, 
premiums, or gross receipts, except 
that a premium tax may be levied on 


.direct premiums on risks located in 


Florida.*! 
The main tax implications of the 


insurance exchange concept are 
encountered at the federal level. Asa 
result of presentations made by 
committee counsel, the committee 
considered federal tax implications 
in drafting the IEA Constitution and 
Bylaws.” 

Under the Internal Revenue Code, 
insurance companies are subject to 
tax provisions which afford them 
significant tax benefits.** Without 
these provisions, premiums would be 
taxable on receipt and losses would not 
be deductible until the time they are 
actually incurred. If these special tax 


If the special tax benefits 
could be passed to 
individual investors, then 
investment in an under- 
writing member would be 
an excellent tax shelter 


benefits could be passed to 
individual investors, then investment 
in an underwriting member would 
be an excellent tax shelter. 

Unfortunately, most tax shelter 
investments are carried out through 
limited partnerships because tax 
losses generated by such 
partnerships accrue to the benefit of 
the individual partners. The benefits 
of insurance taxation, however, are 
available only with respect to 
“insurance co..1panies” and tax losses 
of companies generally do not pass 
through to their shareholders. 

This raises the issue as to whether 
the Internal Revenue Service will 
extend insurance company tax 
provisions to underwriting members 
formed as partnerships. The Internal 
Revenue Service is considering this 
issue with respect to the New York 
Insurance Exchange but thus far has 
not so ruled.*4 

The committee lowered the 
required minimum capital and 
surplus required to form a syndicate 
to $1.5 million. By so doing, the 


committee hoped to make it easier to 
establish underwriting members of 
the IEA as “subchapter S” 
corporations.* Under the Internal 
Revenue Code, shareholders of this 
type of corporation are entitled to 
claim tax losses of the corporation on 
their individual tax returns. The 
kicker is that such a corporation 
cannot have more than 15 
shareholders and all shareholders 
must be United States residents.‘ 

With the lower level of 
capitalization required for the IEA, 
the committee felt that syndicate 
formation would be facilitated since 
each individual investor would have 
to come up with an average of 
$100,000 as opposed to $240,000 
which would be necessary in New 
York. This should result in a 
substantial advantage in syndicate 
formation for the IEA.” 


Special regulatory powers 


The original enabling legislation 
visualized the promulgation of rules 
by the Department of Insurance 
detailing the scope of its regulatory 
involvement with the Exchange.* 
This was deemed unwise because of 
the delegation doctrine constitution- 
al issue and because of the long lead 
time required to develop rules. 
Therefore, the law was substantially 
amended to detail the scope of the 
regulatory powers of the 
Department over the IEA.*® 

The intent of the legislature was to 
grant to the Department the 
regulatory authority necessary to 
assure the solvency of the under- 
writing members of the IEA while 
withholding from the Department 
the authority to interfere in the 
underwriting decisions of the 
underwriting members on matters of 


form and rate. The authority granted — 


to the Department by the law 
includes the authority for the 
approval of underwriting members, 
the examination of assets, ownership 
and management of such members 
as to character and background, the 
review of the activities of broker 
members and associate brokers, the 
examination of the security fund, and 
the review of loss reserves. The law 
requires the filing of annual financial 
statements with the Department. 
The law provides for liquidation or 
rehabilitation of an underwriting 
member and requires the partici- 
pation of all underwriting members 
in the security fund.*° 


Of the various regulatory items set 
forth in the law, the following are of 
particular note: The first is the 
provision that no_ underwriting 
member may expose itself to any loss 
on any one risk in an amount 
exceeding 10 percent of its surplus to 
policyholders. The second is the 
provision that an_ underwriting 
member shall not write additional 
risks if either its ratio of net 
premiums written to surplus as to 
policyholders exceeds 8.5 to 1 or the 


writing of such risks would produce a 


ratio of net premiums written to 


Florida Bar members 
may act as counsel to 
syndicates of the Ex- 
change in the near future 
if the IEA finds its place in 
the state 


surplus as to policyholders of more 
than 8.5 to 1. Surplus as to 
policyholders is the net worth item 
on the insurer’s balance 

Marine risks, workers’ compensa- 
tion, and title insurance are excluded 
from these limitations.*? 

The first requirement is calcu- 
lated to strengthen the credibility of 
the Exchange and the strength of the 
security fund by lessening the 
likelihood of any one disaster causing 
the insolvency of an underwriting 
member. The second requirement is 
typical of the exchange concept and 
results in greater leverage of investor 
funds than insurers are permitted. 
The totality of the attractiveness of 
the exchange concept to investors 
includes the factors of investment 
income, underwriting profits, tax 
shelters, and leverage. 


The next step 

Whether or not the IEA will 
become a viable entity depends on 
investor interest and market 
conditions. The Florida concept has 


been carefully balanced to enhance 
credibility and promote investor 
attractiveness. Under the Lloyd’s 
concept an investor faces unlimited 
exposure. Under the Florida 
concept, exposure theoretically is 
limited to the amount of capitaliza- 
tion through the guaranty concept 
and the guaranty reinsurance 
provision in particular. The real 
problem that must be overcome in 
the formation of the IEA is today’s 
soft market conditions. Insurance 
markets are cyclical. At this time 
there appears to be a condition of 
excess reinsurance capacity on a 
worldwide basis. 

Whether or not the IEA will find its 
place in Florida is unknown. The 
feasibility study commissioned by 
the Department of Insurance 
indicated that the IEA cannot survive 
on reinsurance alone, but it must 


_ develop business in the area of direct 


insurance. Fortunately, the IEA is 
not encumbered by the Free Trade 
Zone concept as is the New York 
Insurance Exchange. 

Perhaps in the near future 
members of The Florida Bar may act 
as counsel to syndicates of the 
Exchange, helping to organize 
syndicates, drafting policy forms, 
researching tax issues, and litigating 
on behalf of or against various 
underwriting members of the IEA on 
coverage issues. Oo 


' Lloyd’s of London is established under 
the following acts: Lloyd’s Act, 1871; Lloyd’s 
Act, 1888; Lloyd’s Act, 1911; Lloyd’s Act, 1925; 
and Lloyd’s Act, 1951. A draft bill to amend the 
Lloyd’s Acts is contained in Appendix 6 of the 
Report: Self-Regulation at Lloyd’s, the Report 
of the Fisher Working Party, May, 1980. This 
report also contains much information on 
Lloyd’s together with recommendations 
relating thereto. 

Brian K. Doopy, Lioyp’s or Lonpon, A 
DetaiLep ANALysis OF ReEsutts 1950-1977, 
(1979) pp. 7, 11 & 33. 

3 Jeck, Announcing Florida Insurance 
Exchange, by Fiorina TREND, September, 
1979. 

4 Fxa. Stat. §629.401 (1979), as amended 
by Fla. Laws 1980, ch. 80-272. 

5 To date the documents of incorporation 
have not been filed. 

® N.Y. Stat. §2707 (1979). The constitution 
and bylaws of the New York Insurance 
Exchange are codified under this act. 

* Fria. Stat. §629.401(1)(a) (1979), as 
amended by Fla. Laws 1980, ch. 80-272. The 
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placement of surplus lines insurance eligible 
for export was a somewhat controversial item. 
In New York a direct risk located in New York 
must be declined by the-New York Free Trade 
Zone before it can be underwritten by the 
New York Insurance Exchange. Florida does 
not have an insurance free trade zone. Instead, 
the direct risk located in Florida must be 
certified as eligible for export under Fa. 
Stat. §§626.916 or 626.917 and placed with the 
Insurance Exchange of the Americas, Inc. 
through a licensed Florida surplus lines agent. 

The law is silent on whether underwriting 
members of the Exchange may underwrite 
direct business on risks located outside Florida 
but within the United States. Theoretically, 
that would depend on whether the Exchange 
was admitted as an insurer in the state in which 
the risk is located. 

8 Under Art. I, §1 of the Constitution and 
Bylaws of the Insurance Exchange of the 
Americas, Inc., the Exchange is to be 
incorporated under Fla. Stat. ch. 617, which 
pertains to corporations not-for-profit. 

® Art. VII, §(1)(a) of the Constitution and 
Bylaws of the Insurance Exchange of the 
Americas, Inc. 

10Members of the initial Board of 
Governors of the IEA are: Stephen W. Arky of 
Arky, Freed, Stearns, Watson & Greer, Miami; 
Armando Codina, president, IntraAmerica 
Investments, Inc., Miami; Billy Poe, 
Poe & Associates, Tampa; Buddy 
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Joe Richards of Association Consultants of 
Fla., Orlando; Dana Roehrig of Roehrig & 
Associates, Inc., St. Petersburg; Allan 
McCorkle of Fortune Insurance Company, 
Jacksonville; Fred Karl of Florida Insurance 
Agents Association, Tallahassee; Senator 
Harry Johnston of Johnston Sasser & 
Randolph, West Palm Beach; Van Massey of 
Brown & Brown Insurance, Daytona Beach; 
Farris Bryant of Voyager Life Insurance Co., 
Jacksonville; William E. Sadowski of Steele, 
Hector & Davis, Miami; Ted Wittner of 
Wittner and Company, St. Petersburg; 
Nicholas L. Cross of Lloyd’s Bank 
International Ltd., Miami; and C.H. Long 
(Skip) of Long and Company, Inc., 
Clearwater. 

!! Fla. Laws 1980, ch. 80-236 and ch.80-272. 
The actual revision was contained in HB 1677 
and also in HB 1745 in identical form. 
However, HB 1677 also contained the 1980 
revision to the Workers’ Compensation Law 
and the revision of the Motor Vehicle Excess 
Profits Law. Both bills passed on the final day 
of the 1980 Session. 

'2 Fia. Stat. §629.401(2) (1979). 

'S This inability to meet the deadline was in 
nc way the fault of the committee. Prior to the 
appointment of the committee it was 
necessary that a feasibility study of the 
viability of a possible Florida exchange be 
conducted. This study was completed on 
December 21, 1979, by Rogert Hughes 
Associates, Inc. Project director was Dr. 
Claude Lilly of F.S.U. and David M. Foster 
was general counsel. 

"Fria. Stat. §629.401(2) as amended by 
Fla. Laws 1980, ch. 80-272. 

'5 House Insurance Cmmittee Staff 
Summary of HB 1745 as passed by both 
Houses. This summary cited Fla. Const. art. 
§11, para. (a) (12) having to do witha grant 
of privilege to a private corporation. The 
summary also raised the delegation issue. 

'6 Fra. Stat. §629.401(1) as amended by 
Fla. Laws 1980, ch. 80-272. 

' Fra. Stat. §629.401(6) as amended by 
Fla. Laws 1980, ch. 80-272. 

'S Fia. Stat. §629.401(1) & (2) as amended 
by Fla. Laws 1980, ch. 80-272. 

'S Insurance Exchange of the Americas, Inc. 
Constitution and Bylaws. This document is 
programmed with the Florida House 
computer under access number 200-83C-5-0. 
The initial draft was prepared by House 
Insurance Committee staff and converted the 
New York Insurance Exchange Constitution 
and Bylaws (a New York statute) into Florida 
form. 

20 Art. III, §1(b), Constitution and Bylaws, 
Insurance Exchange of the Americas, Inc. 

2! Art. VI, §2(c) & (e). Paragraph (e) of this 
section contains a typographical error. The 
section provides that the “Commission” shall 
appoint the two public members. The term 
“Commissioner” should have been used here 
as it was later in the sentence. 


22 Art. V, §1. 

23 Art. VII, §1. 

24 Art. VII, §1(a). 

2 Art. VII, §1(h). To become a broker 
member a person must be an agent with at 
least three years immediate experience 
licensed by Florida as defined under Fa. 
Stat. §626.041, (General Lines Agent), Fia. 
Stat. §626.051 (Life Agent), Fria. Start. 
§626.062. (Disability Agent), or Start. 
§626.914 (Surplus Lines Agent). 

26 Art. VII, §3. See also Art. I, §4(h). 

27 Art. VII, §6. 

28 N.Y. Strat. $2707, Art. VII, §6. New York 
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law requires for the first type of syndicate 
using the facility of the New York Insurance 
Exchange an initial capital and surplus of 
$3,550,000 and a maintained minimum 
policyholder surplus of $2,200,000 and for the 
second type an initial capital and surplus of 
$3,300,000 and a maintained policyholder 
surplus of $6,550,000. The difference between 
the New York and Florida requirements 
represents a decision by the committee to 
facilitate syndicate formation. 

29 Art. IX, §3. 

30 Art. IX, §4. 

31 Art. IX, §1(e). 

32 Art. XIII, §4. 

33 Art. XIII, §5. 

34 Art. XIII, §6. 

35 Art. XIII, §2(e). 

36 Art. II, §1 and Art. XIII §8(b). 

37 Art. XIII, §2(a). 

38 Art. XIII, §7. 

39 Art. XIII, §8. 

40 N. Y. Stat. §2707, Art. XIII. 

41 Fta. Stat. §629.401(4) as amended by 
Fla. Laws 1980, ch. 80-272. The tax on direct 
premiums on risks located in Florida is set 
under Fa. Stat. §624.509. The level is 2 
percent on life or disability (health) insurance 
and 2 percent on all other types of policies 
other than annuity policies which are taxable 
at a level of one percent. The tax does not 
apply on reinsurance premiums. 

42 Attorney Richard S. Lehman of Barron 
and Lehman, P.A., Miami, served informally 
as tax counsel to the committee drafting the 
constitution and bylaws of the Insurance 
Exchange of the Americas, Inc., and Attorney 
James S. Kaplan of Arky, Freed, Stearns, 
Watson and Greer of Miami served informally 
as counsel to the committee on matters 
pertaining to taxation and structure of the 
Exchange. 

43 96 U.S.C. §801-844. 

44 Retkwa, Insurance: No Room at the 
Exchange, THE New York Times, Sunday, 
March 30, 1980. 

45 96 U.S.C. §1371. 


46 Rev. Rul 74-347, 1974-2 C.V. 437. 

*" Letters from James Kaplan, Attorney to 
Dr. Claude C. Lilly, project director for the 
Constitution and Bylaws Committee, and Jack 
Herzog, staff director, House Insurance 
Committee, are on file with the House 
Insurance Committee and explore the tax 
implications in some detail. Much of the 
discussion in this article on such implications 
paraphrase the latter letter which was 
furnished by Mr. Kaplan at the author’s 
request. 

48 Fia. Stat. §629.401(6) (1979). 

4 Fia. Stat. §629.401(6) as amended by 
Fla. Laws 1980, ch. 80-272. 

50 House Insurance Committee Staff 
Summary of HB 1745 as passed by both 
Houses, special insert on subsection (6) of Fia. 
Stat. §629.401 prepared by Dr. Claude Lilly of 
the Center for Insurance Research, College of 
Business, Florida State University. 

51 C. A. Cutp & Joun W. Hatt, Casuaty 
INSURANCE (1962) at 760. 

52 Fia. Stat. §629.401(6)(b)24 as amended 
by Fla. Laws 1980, ch. 80-272. 

53 INSURANCE EXCHANGE FEasIBILity Stupy, 
Rosert Hucues Associates, INc. (December 
31, 1979). The elements for success of the 
exchange, according to this study, are 
impeccable security, innovative and receptive 
underwriting, absolute freedom from interest 
conflicts, and continued and legislatively 
guaranteed freedom from form and rate 
regulation, p. 10. 


TAX LAW NOTES 


The Insurance 
Exchange of the 
Americas—new 
opportunities for tax 
beneficial investments 


By Richard S. Lehman 


The effect of the federal income 
tax law on the underwriter-investors 
in the Insurance Exchange of the 
Americas (the “Exchange’) will be of 
major significance. 

Practitioners will find that 
numerous choices of investment 
entity are available to Exchange 
_investors. 

Hopefully, underwriting syndi- 
cates of both domestic and foreign 
investors will be insuring both 
domestic and foreign risks on the 
Exchange. If this is the case, the 
interplay of the tax laws governing 
insurance company income taxation, 
the taxation of foreign persons! and 
the choice of investor entity (i.e., 
corporation, partnership, trust, 
individual participation) can be 
delicately interwoven to tailor make 
specific beneficial tax vehicles to 
meet varying investor-underwriter 
desires. 

Earnings of the  underwriter- 
investors may be subject to varying 
degrees and methods of federal 
income taxation, depending upon the 
individual investor’s status for tax 
purposes (i.e., foreign or United 
States persons), the location of the 
risk and the choice of entity through 
which the investor shall choose to be 
represented on the Exchange. 

The tax alternatives and choices 
available to potential investors could 
be a major factor in the attraction of 


investment capital to the Exchange. 

In order to fully comprehend the 
widespread tax choices that may be 
available to potential investors and to 
appreciate the tax consequences and 
benefits that shall result from proper 
tax planning and selective use of the 
available alternatives, the 
practitioner must have a working 
knowledge of three areas: (1) The 
federal income taxation of insurance 
companies (other than life and 
certain mutuals); (2) the federal 
income taxation of foreign insurance 
companies (other than life and 
certain mutuals); and (3) the choice 
of entity and tax planning 
considerations for both United States 
and foreign investors-underwriters 
of the Insurance Exchange. 


For discussion purposes only, the 
following assumed set of facts is 
helpful to focus on the three main 
ingredients of tax planning for an 
Exchange investment. 


Assumed facts 


Underwriter-investors that shall be 
the source of underwriting capital of 
the Exchange shall be both United 
States persons (citizens or residents 
of the United States), domestic 
corporations, foreign persons 
(nonresident aliens) and foreign 
corporations. All underwriter- 
investors shall be permitted to invest 
as underwriters by acquiring 
interests in Exchange syndicates 
which may be of any of the following 
five types of investment entities: 
United States domestic corpora- 
tions®; foreign corporations; general 
partnerships; limited partnerships; or 
individual participation. 

All Exchange member entities 
shall be insurance companies that 
shall engage in the regular and 
continuous trade or business of 
exclusively underwriting insurance 
risks and the management and 
investment of premium dollars. The 
Exchange members shall earn equal 
proportions of underwriting income 
from both the insurance of United 
States risks and non-United States 
risks and _ those _ risks 
primarily risks other 
insurance.° 

With the foregoing in mind, let us 
look at three important areas that will 


than life 


shall be. 


concern tax planners for the 
Insurance Exchange of the Americas. 


Federal income taxation of 
insurance companies (other than 
life and certain mutuals) 


The federal income taxation of 
“insurance companies” differs 
significantly at times from certain 
accepted principles of taxation 
applied to taxpayers in general. 

The primary reason for these 
significant differences stems from 
the early recognition that this area of 
the law is complex and that unique 
tax concepts would be necessary to 
truly reflect insurance company 
income and losses for tax purposes. 
order to accomplish _ this 
purpose of truly reflecting income 
for tax purposes in this unique 
industry, §§831 and 832 of the 
Internal Revenue Code of 1954, as 
amended (“Code”) and _ their 
predecessors were adopted _ to 
specifically govern the taxation of 
insurance companies (other than life 
and certain mutuals).‘ 

Preliminary to discussing the 
effect of these Code sections is an 
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TAX LAW NOTES 


understanding of the concept of 
“jnsurance company’ for purposes of 
the Code. 

The Treasury Regulations define 
“insurance company’ for purposes of 
the Code as follows: 


. “insurance company” means a company 
whose preliminary and predominant business 
activity during the taxable year is the issuing of 
insurance or annuity contracts or the 
reinsuring of risks underwritten by insurance 
companies. . . It is the character of the business 
actually done in the taxable year which 
determines whether a company is taxable as an 
insurance company... .° 


The essence of the regulation and 
the case law interpreting it is that in 
order for an insurance company to be 
respected as such for tax purposes 
and to receive the treatment 
afforded by Code §§831 & 832, the 
company’s business must be 
predominantly that of insurance. 
This means a business that involves 
the element of shifting or assuming 
risk of loss.® 

It is important that Exchange 
syndicates conduct their ongoing 
business to comport with the above 
definition if they are to preserve their 
status as insurance companies for tax 
purposes. However, assuming that 
each Exchange member will be 
considered an “insurance company” 
for purposes of the Code, a working 
knowledge of just what this means 
for federal income tax purposes is 
‘important. 

Sections 831 and 832 of the Code 
govern the taxation of certain various 
types of insurance companies. A 
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review of all types of companies 
governed by these sections is beyond 
the scope of this discussion. 
However, the nonmutual casualty 
and liability companies envisioned as 
Exchange members are governed by 
§§ 831 & 832.7 

Code $831 provides basically for 
the rates at which “insurance 
company taxable income” as defined 
in §832 will be taxed. Those rates are 
the same rates of tax that are applied 
to corporations in general. 
Consequently, §831 does not by itself 
call for taxation that differs from the 
general taxing pattern. 

It is $832, which defines “insurance 
company taxable income,” that is the 
format for the drastically different 
treatment of insurance company 
income from that of taxpayers in 
general. The significant difference 
in the taxation of insurance 
companies provided by §832 is the 
timing of insurance company income 
and deductions. Insurance 
companies for federal income tax 
purposes include premiums _ in 
income only as earned but report 
expenses as incurred and are also 
permitted to estimate losses and loss 
adjustment expenses on events that 
have occurred. It is this pattern that 
may provide a framework for 
potential investor-underwriter tax 
planning and tax benefits. 

The following summation from 

Lenrow, Milo and Rua, Federal 
Income Taxation of Insurance 
Companies, is pertinent: 
... Normally income must be accrued when all 
events have occurred which determine the 
right to income, and the amount of income 
may be reasonably ascertained, or when the 
income is received and is subject to the 
recipient’s unfettered control. Insurance 
premiums, however, are included in income as 
earned and not when payment is received. 


Expenses are generally accrued and 
deductible when all events have occurred that 


fix the fact of liability and the amount can be 
reasonably ascertained. Insurers, in a 
departure from strict accrual accounting, 
deduct estimates of exposure the 
occurrence of an insured event even though 
the liability is not fixed or determinable and 
may be resisted by the insurer. They are 
permitted to deduct acquisition expenses, 
which normally comprise agents’ 
commissions, premium taxes, and board and 
bureau costs incurred in writing a policy in the 
year the policy incepts, rather than over the 
term of the policy. Property and liability 
insurers are therefore actually on a hybrid 
method of accounting. . . .” (Emphasis 
supplied). 


To fully appreciate the impact of 
these statements on the income 
taxation of investor-underwriters, a 
brief review of the pertinent 
insurance company income and 


deduction concepts will be helpful. 


The Code allows the “long run” 
approach to taxation, a method 
that allows two unique 
concepts... 


The statutory provisions for taxing 
insurance companies were adopted 
substantially in their present form in 
the Revenue Act of 1921. Prior to 
1921, there had evolved within the 
insurance industry a uniform format 
for reporting casualty company 
income. This format was developed 
by the insurance commissioners in 
the various states, acting through an 
association that has since become 
known as the National Association of 
Insurance Commissioners. 

When the statutory provisions 
governing insurance companies were 
adopted in 1921, the format that had 
become the ‘industry format for 
reporting income was adopted as the 
basic framework for the determina- 
tion of federal income tax liability. 


The Code, in fact, states as much: 
Gross income. - The term “gross income” 
means the sum of the combined gross amount 
earned during the taxable year, from 
investment income and from underwriting 
income as provided in this subsection, 
computed on the basis of the underwriting and 
investment exhibit of the annual statement 
approved by the National Association of 
Insurance Commissioners.® (Emphasis 
supplied). 


The scheme of federal income 
taxation that results from the 
adoption of this uniform format in 
the Code and the policy reasons for 
such an adoption were succinctly 
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stated in Hanover Insurance Co.,° as 
follows: 


The primary rationale for adhering 
conclusively to the annual statement was the 


extreme complexity and_ technicality of: 


insurance industry accounting and the search 
by Congress for an easy and simple taxing 
method. It is also to be noted, . . . that in 
upholding the specialized type of accounting 
embodied in the annual statement, the courts 
have adopted a “long run” approach as an 
exception to the annual accounting principle 

. [in fact, a prior court has stated] . . . in so 
many words that returns based on the 
convention form do not truly reflect income. 
But one of the counterbalancing 
considerations cited by that court was that “in 
the long run” it will not make any difference 
whichever method is used. 

What is this “long run” approach to 
taxation that has been adopted by the 
Code for insurance companies? 
Essentially, it is a method of taxation 
that allows for two unique concepts, 
one governing income (income is 
included when earned regardless of 
collected) and the other governing 
deductions (deductions allowed for 
tax purposes even though all events 
of deductibility may not have 
otherwise occurred). This is allowed 
because over the “long run” of a 
company’s taxpaying history any 
inclusions or deductions that were in 
fact inaccurate would cure 
themselves from a tax standpoint 
within the mechanics of the Code 
and the uniform format. 

To best appreciate this, §§831 & 
832 must be reviewed. Section 831, as 
previously mentioned, provides for 
the general corporate tax rates to be 
applied to “insurance company 
taxable income.” Code $832 defines 
exactly what is meant by insurance 
company taxable income. The Code 
indicates that this is gross income 
minus deductions and then proceeds 
to describe what these two terms 
mean in insurance company taxation 
language. This note will define these 
terms in greater depth. 

e Gross Income. 

The insurance business consists of 
more than just the business of issuing 
insurance contracts. Code §832 in 
defining insurance company gross 
income recognizes the obvious and 
includes under the definition of gross 
income among other items both 
“underwriting income” and 
“investment income.” 

The rules governing insurance 
company investment income are 
relatively straight forward. 
Investment income is included in 
insurance company gross income on 
an accrual basis and is defined as 
follows: 


(2) Investment income. - The term 
“investment income” means the gross amount 
of income earned during the taxable year from 
interest, dividends, and rents, computed as 
follows: To all interest, dividends, and rents 
received during the taxable year, add interest, 
dividends, and rents due and accrued at the 
end of the taxable year, and deduct all interest, 
dividends, and rents due and accrued at the 
end of the preceding taxable year.!° 

The tax treatment of underwriting 
income is not so clear cut. However, 
it is in the complexities of the 
underwriting income determination 
that investor-underwriter tax 
benefits may be found. Under- 
writing income is an item of 


insurance company gross income 
and it is defined by the Code as 
follows: 


Underwriting income - The term 
“underwriting income” means the premiums 
earned on insurance contracts during the 
taxable year less the losses incurred and 
expenses incurred.!! 


This definition is intended to ensure 
that the statutory scheme of taxation 
conforms to the industry concept of 
underwriting income and that under- 
writing receipts that may not truly 
become income are not taxed. 

The mechanics that accomplish 
this result may be found in the three 
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TAX LAW NOTES 


components of underwriting income 
that are found in the statutory 
definition. These are premiums 
earned; losses incurred; and expenses 
incurred. Each component must be 
understood to grasp the significance 
of insurance company taxation. 
Underwriting income is 
determined by first determining the 
“premiums earned” component and 
deducting from this the company’s 


“losses incurred” and “expenses 
incurred.” 
e Underwriting income — 


premiums earned. 

The term, “premiums earned,” 
defines the amount of insurance 
premium dollars that are considered 
earned for tax purposes during any 
given taxable year. The term was 
defined by one court as follows: 


The scheme of taxation of insurance 
companies . . . does not include in income the 
gross receipts from premiums. It is only 
premiums earned during the year which are 
included in gross income. “Premiums earned” 
are defined as gross premiums written during 
the taxable year (excluding therefrom return 
premiums and premiums paid for 
reinsurance) plus unearned premiums as of the 
close of the preceding year less unearned 
premiums as of the close of the taxable year. It 
is the net decrease in the reserve for unearned 
premiums that is subject to income tax and 
becomes accumulated earnings and profits. 
The receipt of unearned premiums thus is not 
treated as income. Gross premiums do not go 
through income to become surplus until they 
are earned in the sense that the risk for which 
they were paid has expired. It is only as funds 
leave the unearned premium reserve that they 
become taxable income and become a part of 
accumulated profits and earnings. (Emphasis 
supplied).!? 

Premiums earned for purposes of 
insurance company gross income is 
computed by a two-step process 
under the Code, the purpose of 
which is to ensure that premiums are 
not included in insurance company 
taxable income until they are earned. 

The first step deducts from the 
gross amount of premiums written in 
the taxable year all premiums 


returned to an insured during the 
year and premiums paid to other 
insurers for reinsurance. This step is 
somewhat like subtracting cost of 
goods sold from gross sales in 
determining net sales income in other 
areas of the tax law. However, this is 
not where the calculation ends in the 
insurance area. 

The amount of net premiums 
which is derived under the 
calculations above is then subject toa 
further adjustment for tax purposes. 
The amount of premium income 
actually subject to tax is determined 
by adjusting net premiums (after 
refunds and reinsurance paid) by a 
nontaxable reserve for unearned 
premiums. This is accomplished by 
either reducing net premiums if the 
company’s “unearned premiums” 
have increased for the taxable year 
over the prior year or increasing 
them if “unearned premiums” for the 
taxable year have decreased over the 
prior year. 

In other words, under the second 
step of the calculation an insurance 
company’s taxable premium income 
will be reduced (regardless of the 
amount of premiums that have 
actually been paid during the year) 
so long as the company’s unearned 
premiums have increased for the 
year. The receipt of cash does not 
necessarily cause taxation. Of course, 
the reverse is true if the unearned 
premiums should decrease during 
the year. 

The reason underlying this second 
calculation taking into account 
“unearned premiums” is to ensure 
that taxable underwriting income for 
each year includes only those 
premiums that have been actually 
earned. This is accomplished in the 
“long run” approach by reducing 
gross premiums to the extent they 
may represent an increase “unearned 
premiums” in any given year. 

The practical aspect of this is that 
so long as an insurance company shall 
continue to conduct the insurance 
business at a certain level the 
“unearned premium” deduction 
(described in step two) shall continue 
to give the insurance company 
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taxpayer the benefits of the “long 
run’’ accounting approach 
mentioned previously, whereby 
taxable income lags behind the actual 
cash received for consideration 
rendered by the company in the 
issuance of insurance. 


Premiums earned as insurance 
company gross income are 
computed by atwo-step process 
under the Code to ensure that 
premiums are not included in 
insurance company _ taxable 
income until they are earned 


The concept of “unearned 
premium” is obviously important in 
determining underwriting income 
for tax purposes. A more complete 
treatment of the concept is beyond 
the scope of this article, but should be 
reviewed thoroughly for a complete 
understanding of the concerned 
taxing pattern.!° 

e Underwriting income—losses 
and expenses incurred. 

The determination of underwrit- 
ing income does not end simply with 
the calculation determining 
premiums earned. To fully 
determine taxable underwriting 
income in any given year, the 
premiums earned must be reduced 
by both the losses and expenses 
incurred on insurance contracts 
during that year. Here again, the 
calculation leading to taxable income 
is unique to the insurance industry. 

e Underwriting income— 
losses. First, consider the treatment 
of losses on insurance contracts as a 
deductible item. In order to 
determine underwriting income, 
premiums earned must be reduced 
by “losses incurred.” 

This concept of a deduction for 
“losses incurred” is intended to 


- ensure that a company’s financial 


position is sound enough to protect 
policyholders.'4 This is accom- 
plished in the tax law by permitting a 
current tax deduction for losses 
incurred on an annual basis for 
insurance outstanding. By this 
method, the Code continues its “long 
run” approach to insurance taxation 
and ensures that actual losses will 
never be included in income and will 
not be inappropriately or 
prematurely taxed. The approach 
taken in the Code allows for a 
deduction of losses based on 


ied 
il 


estimates of losses incurred but 
ensures the eventual correct payment 
of taxes even if loss estimates are 
intially inaccurate. This is 
accomplished in the “losses incurred” 
computation. 

The “losses incurred” computation 
involves a multistep formula much 
like that of “premiums earned” to 
eventually determine “losses 
incurred.” The formula is beyond the 
scope of this article. 


e Underwriting income— 
expenses. So far we have seen that 
“premiums earned” are reduced by 
“losses incurred” to determine under- 
writing income. This is not the end 
for tax purposes. There is one more 
deduction which must be calculated 
in determining underwriting income, 
“expenses incurred.” 

The mechanics of the deduction 
for “expenses incurred” is like that of 
“losses incurred.” The deduction for 
expenses incurred consists of 
expenses actually paid during the 
year as adjusted to reflect either an 
increase in the expense deduction, if 
unpaid but incurred expenses have 
increased for the taxable year, or a 
decrease in the deduction if the 
contrary has occurred. Like the 
adjustment for “unpaid losses” the 
estimation of expenses unpaid must 
represent actual unpaid expenses at 
the close of the year and an 
inaccurate estimates will be self- 
correcting over the long run. 

The deduction for “expenses 
incurred” differs somewhat from 
that of losses incurred in that the 
“expenses incurred” deduction like 
the deduction for expenses in other 
general tax situations must also meet 
the test of being ordinary and 
necessary. The full extent of 
“expenses incurred” cannot be 
discussed here.!® 


e Summation. Many aspects of 
Code §832 have not been reviewed in 
this discussion. However, the 
pertinent aspects of Code §832 which 
were covered should be sufficient to 
indicate that insurance companies 
are subject to tax in their own special 
way. 

Though an insurance company’s 
nonunderwriting income is for all 
practical purposes taxed under 
general principles of taxation, this is 
not the case for underwriting 
income. Underwriting income has its 
own attendant rules carved out 
specifically to ensure that this aspect 
of insurance company income is 
taxed on a long-run approach. It is a 


set of rules which allows premium 
income to be taxed when earned 
(regardless of when received) and 
loss and expense deductions to be 
deducted based on estimates of what 
has occurred, regardless of whether 
all events otherwise necessary for 
deductibility have fixed. 

It is this special set of rules 
governing this unique industry that 


may provide for investor- 
underwriter tax benefits. 
Taxation of foreign insurance 


corporations (other than life and 
certain mutuals) 


The international scope of the 
Exchange makes it important to 
extend the discussion to the area of 
foreign corporations and consider 
the federal income taxation of 
foreign insurance companies. 
Foreign insurance companies may be 
important investment vehicles on the 
Exchange. 

Foreign corporations in general 
are taxed differently by the United 
States than a domestic corporation. 
As a_ general rule, a _ foreign 
corporation may pay two separate 
types of federal income tax 
depending upon whether the foreign 
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TAX LAW NOTES 


However, foreign insurance 
companies are taxed exactly like 
their domestic counterparts on their 
“insurance company income.” In 
other words, just as a foreign 
corporation in general will be taxed 
on its effectively connected trade or 
business income like any U.S. 
corporation, a foreign insurance 
corporation will be taxed on its 
effectively connected income like 
any U.S. insurance corporation. 

What is extremely important is that 
while a foreign insurance company 
will be taxed like a domestic 
corporation on its effectively 
connected income, this does not at all 
mean that a foreign insurance 
corporate Exchange member will 
pay the same overall federal income 
tax as a domestic corporate 
Exchange member. A foreign 
corporation’s effectively connected 
income for U.S. tax purposes may 
not necessarily include all of the 
foreign corporation’s earnings. 

The tax consequences of a foreign 
insurance company engaged in a 
U.S. insurance business do not end 
simply with the foreign insurance 
company’s adoption of Code §§831- 
832 treatment. There is another 
element unique to the foreign 
insurance corporation which has 
major tax significance and which 
would result in major tax differences 
between a domestic and foreign 
corporate underwriter under our 
assumed facts.!8 

Though a foreign insurance 
company may be subject to tax under 
certain previously reviewed 
principles of Code §§831 & 832, on 
insurance income, a portion of the 
foreign corporation’s worldwide 
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income may not be subject to federal 
income tax. Just as a foreign 
corporation in general will not be 
taxed on its foreign source income 
that is not effectively connected with 
its U.S. business, a foreign insurance 
company will not be taxed on its 
foreign source insurance income if 
that income is not effectively 
connected with its U.S. business. For 
all practical purposes this means that 
a foreign insurance company is not 
subject to federal income tax at all on 
any of its foreign source insurance 
income. 


A foreign insurance company 
will not be subject to federal 
income tax on its foreign source 
insurance income 


Unlike a domestic insurance 
company which must pay federal 
income tax on _ its worldwide 
earnings, a foreign insurance 
corporation’s insurance company 
income is only subject to federal 
income tax on income that is 
“effectively connected” with that 
foreign corporation’s United States 
trade or business. A review of the 
pertinent Code sections discloses 
that foreign source insurance 
company income will not be 
considered “effectively connected” 
insurance company income. The 
important practical aspect of all of 
this is that a foreign insurance 
company will not be subject to 
federal income tax on its foreign 
source insurance income.!® 

e Summation. Foreign insurance 
corporations may be a_ useful 
investment vehicle on the Insurance 
Exchange. The beneficial tax 
considerations resulting from this 
vehicle will be directly related to the 
amount of premium dollars which 
result from the insurance of non U.S. 
risks. In fact, the review of the 
foreign corporate Exchange member 
reveals that the foreign insurance 
corporation may obtain the best of 
both worlds; that of being taxed on 
its U.S. source income under the 
insurance company taxing provision 
concepts of §§831 & 832 while not 
being subject to federal income tax 
at all on its foreign source 
underwriting income. 


Choice of entity and tax planning 
considerations 


This final segment will explore the 
ultimate tax consequences (to the 


individual investors) that result from 
the various choices of investment 
vehicles that shall be open to all 
investor-underwriters. The first 
focus must be on the entities 
available for investors. The vehicles 
of primary focus are corporations 
(foreign and domestic) and 
partnerships. 


Choice of entity—IRS 
respect for investment entity 


e Corporate investment entities. 
Investor-underwriters, both foreign 
and domestic, will be able to choose 
as an investment vehicle both foreign 
and domestic corporations. 
Domestic and foreign corporate 
Exchange members as a general rule 
should be respected as corporate 
entities for tax purposes. So long as 
those corporations continue to be 
engaged predominantly in the 
insurance business, they should be 
entitled to the tax treatments 
described in Code §§831-832 and 
842.70 

Valid corporations that meet the 
definition of insurance companies 
are what §§831-832 and 842 were 
designed to govern.?! 


e Partnership investment 
entities. The analysis does not end 
only with the choice of the corporate 
entity. There is an unsettled legal 
question presently pending before 
the Internal Revenue Service which, 
if answered in a particular fashion, 
will greatly increase the tax choices 
available to investor-underwriters. 

This unresolved legal issue is 
whether partnerships may do 
business as Exchange members and 
be considered insurance companies 
so as to be taxed under §$831 and 832. 
In other words, will the investor- 
underwriter have as one of his 
choices of an investment entity that 
of a partnership? 

Will a partnership be respected as 
an insurance company for federal 
income tax purposes and if so, what 
does this mean to the _ investor- 
underwriter? 

The answer to this unresolved legal 
issue is of major tax significance to 
domestic investors. The reason is that 
if the Internal Revenue Service holds 
that a partnership may be taxed as an 
insurance company under §$831 & 
832, the individual partners will to 
some extent presumably receive the 
benefits of those Code provisions in 
their individual capacities. 

The question of whether a 
partnership may receive “insurance 


hi 


company” tax treatment on_ its 
insurance income is presently before 
the Internal Revenue Service. The 
New York Insurance Exchange has 
already initiated a private ruling 
request to determine whether the 
Internal Revenue Service shall 
interpret the Code so as to permit 
partnerships to be accorded 
insurance company tax treatment 
under $832; and if so, just what this 
will mean to individual partners.” 


Effect of choice of entity on 
individual underwriter-investors 


e United States persons. 
Assuming that the Internal Revenue 
Service will rule that an individual 
taxpayer may reap the benefits of 
§§831 & 832 because he is a partner in 
a partnership taxed as an insurance 
company, the choice of investment 
entity available to the United States 
investor-underwriter is wide indeed. 
The United States domestic investor- 
underwriter will be able to choose 
among three basic entities all of 
which will provide varying and 
different degrees of taxation, the 
entities being: (a) partnerships (both 
general and limited); (b) domestic 
corporations; and (c) foreign 
corporations. 

e Domestic partnership. If there 
is a favorable ruling, a United States 
partner of a domestic partnership 
that is taxed as an insurance company 
should be subject to tax on his prorata 
share of all partnership income.” 
Presumably, the effect of this will be 
to apply, at the individual taxpayer 
level, at least insofar as an 


individual’s “insurance company 
income” is concerned, the tax 
treatment of §§831 and 832 that has 
been described in this discussion.” 
At the individual taxpayer level, this 
treatment may be extremely 
beneficial because of the unique 
long-run taxing rules applied to 
insurance company income. In fact, 
it may be that U.S. investors in 
domestic partnerships that sit as 
Exchange members will be able to 
receive significant amounts of 
underwriting and investment cash 
income while paying federal income 
tax on insurance company taxable 
income that reflects a much lower 
taxable income than that which 
would be reflected had that same 
income been earned in some form 
other than insurance company 
income. 


e Domestic corporation. The 
U.S. underwriter-investor that 
chooses to invest in the Exchange by 
way of ownership in a domestic 
corporate Exchange member will be 
subject to federal income tax on 
dividends received from that 
corporation. Of course, there may be 
tax advantages because the insurance 
company method of taxation has 
been applied at the corporate level. 
Insurance company tax treatment 
may result in corporate distributions 
that are not taxable dividends if 
earnings and profits for tax purposes 
are not present because of the effect 
of §§831 & 832 on corporate 
earnings.” In addition, corporate 
growth that may result from 
favorable tax treatment should 


eventually translate into capital gains 
on the sale or exchange of stock. 

Though a domestic corporation 
will be subject to federal income tax 
on both U.S. and foreign source 
income, the corporation will be 
entitled to a tax credit for foreign 
income taxes paid on these earnings 
under §841. 


e Foreign corporations. It is in 
the area of foreign corporations that 
the U.S. investor-underwriter may 
also find significant tax planning 
possibilities. This discussion 
previously reviewed the fact that a 
foreign corporate Exchange member 
will pay federal income tax on its 
effectively connected trade or 
business income. Based on the facts 
as assumed, this will mean that the 
foreign corporation will not be 
subject to federal income tax on 50 
percent of its earnings, being the 
foreign source underwriting income. 

Of course, once the U.S. 
shareholder receives a distribution of 
those corporate earnings either as 
salary or interest or dividends, he will 
be subject to federal income tax the 
same as he would be on the receipt of 
any similar distributions from a 
domestic corporate Exchange 
member. However, the U.S. 
shareholder of a foreign insurance 
corporation may be able to defer 
taxable income as a result of his 
ownership of a foreign corporation 
which is only partially subject to 
federal income tax on its insurance 
company income. 

Corporate earnings that are not 
subject to federal income tax at the 
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TAX LAW NOTES 


foreign corporate level and are not 
immediately distributed so as to be 
subject to federal income tax at the 
shareholder level are deferred from 
immediate federal income tax 
consequences. 

A major concern which may 
possibly be a severe limitation on the 
ability of a U.S. shareholder to 
receive such tax deferral by virtue of 
investing in a foreign corporate 
Exchange member is the body of 
rules governing controlled foreign 
corporations.”° These are beyond the 
scope of this article, but must be 
considered by the practitioner when 
dealing in this area. 


Choice of entity—foreign persons 


The choice of investment entities 
available to the nonresident alien 
underwriter-investor will be as wide 
as the choice available to the 
domestic investor. However, this 
discussion only reviews the tax 


consequences to the nonresident 
alien investor who shall invest in a 
foreign corporation that shall be a 
member of the Exchange. 

Each tax planning situation for 
nonresident alien investors will of 
course be unique and at times an 
investment vehicle other than a 
foreign corporation may be 
appropriate to maximize a foreign 
investor's federal income tax 
situation. However, generally for the 
nonresident alien investor, a stock 
interest in a foreign corporate 
Exchange member (as opposed to a 
stock interest in a domestic 
corporation) will result in 
significantly reducing the federal 
income tax exposure of exchange 
income.”’ 

The advantages and tax 
consequences of an investment in the 
Exchange through a foreign 
corporate Exchange member is best 
considered by comparing this 
alternative with that of a domestic 
corporation. The nonresident alien 
investor that invests in a domestic 
corporation will generally be subject 
to a 30 percent withholding tax on all 
interest and dividends paid to him by 
the domestic corporation.?® 
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However, interest and dividends 
paid by a foreign corporation will 
only be subject to the withholding tax 
on a prorata basis to the extent they 
are related to the foreign 
corporation’s ‘‘effectively 
connected” income.”° 
Consequently, the ownership of a 
foreign corporate Exchange member 
will entitle the nonresident alien 
shareholder a “double benefit” over 
that of a domestic corporation. Not 
only will the foreign corporation not 
be required to pay a corporate tax on 
its noneffectively connected business 
income, the nonresident alien 
shareholder individually will not pay 
a U.S. tax on distributions resulting 
from the nontaxed noneffectively 
connected income.” 


“Foreign persons” is a descriptive term 
not found in the United States Internal 
Revenue Code. The term is used here to 
simplify the task of categorizing taxpayers. It 
encompasses two groups, one of which is 
nonresident alien individuals and the other 
that of foreign corporations not organized 
under the laws of the United States or any state 
of the U.S. 

2 All of the technical terms mentioned in the 
assumed facts are terms as defined by the 
Internal Revenue Code of 1954 as currently 
amended. 

3 Jt shall be permissible to write life 
insurance on the Exchange. Preliminary 
indications are that the major type of insurance 
written by the Exchange will be casualty and 
liability insurance. Consequently, this article 
does not consider the tax ramifications of life 
insurance profits earned on the Exchange. 

4 Code §§ 831 & 832 are broader in scope 
and cover more than just Exchange members. 
They apply to certain mutual insurance 
companies which are beyond the scope of this 
discussion. 

5 Treas. Reg. §1.801-3(a) (1). 

8 See, e.g., Allied Fidelity Corporation, 66 
T.C. 1068, 1074 (1976) (issuance of surety 
bonds resembles a contract to perform 
services not a shifting of the burden of 
economic loss and is not the insurance 
business); c.f. also, Rev. Rul. 67-206 1967-1 
C.B. 179, (association controlled by attorneys 
providing title insurance recognized as an 
insurance company) with Rev. Rul. 68-27, 
1968-1 C.B. 315 (organization issuing medical 
service contracts with minor indemnity 
features not considered an insurance 
company). Allied Fidelity Corporation was 
affirmed, 572 F.2d 1190 (7th Cir. 1978). 

* See, e.g., Harris v. United States, 51 F.2d 
382 (D.C. Tex. 1931) and Liberty Lloyds v. 
United States, 42 AFTR 1324 (D.C. Tex. 1948). 

5 Code § 832(b)(1)(A). 

® Hanover Insurance Co., 65 T.C. 715 
(1976). 

0 Code § 832(b) (2). 

'! Code § 832(b)(4). 

'2 Bituminous Coal Co., 57 T.C. 80 (1971). 

'S See Treas. Reg. §1.801-3(e), Title and 
Trust Co., 15 T.C. 510 (1950) and Bituminous 
Coal Co., (supra). 

'4 Continental Ins. Co. v. United States, 474 
F.2d 661, (Ct. Clms. 1973). 


'S For a start in the right direction toward 
better refining the formula, see Treas. Reg. 
§1.832-4(c), Continental Ins. Co. (supra.), and 
Home Mutual Ins. Co., 70 T.C. No. 89 (1979). 

16 For more detailed guidance on 
“expenses incurred,” see Rev. Proc. 75-56, 
1975-2 C.B. 280, Code § 832(d) and Title 
Guaranty Company v. United States, 432 F.2d 
1372 (Ct. Clm. 1970). 

17 United States “trade or business,” 
“effectively connected income” and “source 
of income” are tax terms of art which together 
are used to define exactly when income earned 
by a foreign corporation has a sufficient 
enough economic nexus to the foreign 
corporation’s U.S. business activity to permit 
the U.S. to apply an income tax to the income 
so earned. “Effectively connected” is a set of 
rules defining just when a foreign 
corporation’s business income may be subject 
to U.S. tax. The term includes all of the 
corporation’s “U.S. source income” earned by 
the foreign corporation in its U.S. business and 
some types of income from “foreign sources” 
outside the U.S. when the income actually 
resulted from the business activities carried on 
by that corporation in the U.S. Determining 
where a particular type of income’s “source” 
may be is done by a set of rules that specify 
exactly what is the “source” for tax purposes of 
the numerous specific types of income that 
may be earned. The reader should be aware 
that since all of these terms: “effectively 
connected,” “United States trade or business,” 
“United States source,” and “foreign source” 
are tax terms of art somewhat of a technical 
injustice results when they are used such as 
here without more complete background. 

18 See Code § 842. 

19 A review of the pertinent statutes will be 
helpful in order to fully appreciate the 
dimensions of the U.S. federal income taxes as 
they apply to foreign insurance companies. 


Code § 842 governs the taxation of foreign 
corporations carrying on insurance business. 
That section provides in pertinent part as 
follows: 


“If a foreign corporation carrying on an 
insurance business within the United States 
would qualify [to be taxed under Code §§831- 
832] if ... it were a domestic corporation, such 
[foreign] corporation shall be taxable [under 
Code $§$831-832] on its income effectively 
connected with its conduct of any trade or 
business within the United States.” 


Essentially, the Code says determine whether 
a foreign corporation would be entitled to be 
taxed like an insurance company (regardless 
of its foreign status), and if so, then tax that 
company like a United States company, but 
only on income “effectively connected” with 
its U.S. business. 


It is quite apparent that the concept of 
“effectively connected” is the key to whether a 
foreign insurance company’s trade or business 
income is subject to tax. Where the lines are 
drawn in determining when a foreign 
insurance company’s income is effectively 
connected is reflected in Code §§ 864, 861 & 
953. 


Code § 864 is the governing section which 
determines whether insurance income is 
“effectively connected” to a foreign insurance 
corporation’s U.S. trade or business. 


The bottom line of that section and its relevant 


related Code sections reveals that foreign 
insurance companies are not subject to federal 
income tax on underwriting income resulting 
from insurance of “non United States risks.” 
This is a term we shall shortly define. 


Code § 864 essentially states that a foreign 
corporation’s effectively connected income 
never includes the company’s foreign source 
income unless that foreign source income is a 
particular type of income. 


If the type of income a company earns is of a 
“foreign source” and is not enumerated in 
Code $864, it is not “effectively connected” 
income and will not be subject to federal 
income tax. Foreign source underwriting 
income that does not result from life insurance, 
see Code § 864(c)(4)(C), is not one of the 
particular types of income mentioned in Code 
§ 864. Consequently, so long as an insurance 
company’s non life insurance underwriting 
income is of a “foreign source” it cannot be the 
subject of a federal income tax. 


Again, we come to an important definition. 
What is “foreign source” underwriting 
income? Exactly what are the guidelines that 
must be adhered to if a foreign company is to 
earn “foreign source” insurance income? 


Fortunately, the guidelines as to source of 
income in the insurance industry are rather 
clear cut and there will not be significant 
interpretive problems. This results from 
statutory reform in 1976, which was 
promulgated specifically to clear up the 
source of income rules as they applied to 
insurance. See Sen. Rept. No. 94-938 (1976) 
1977-2 C.B. 295. 


These Code sections resulting from the 1976 
reform which clarify “foreign source” 
underwriting income are worth reviewing. 


Code §§861 & 862 define“‘source of income” 
for the foreign tax purposes. 

Code §862(a)(7) defines “foreign source 
underwriting income” as: 


“Underwriting income other than that derived 
from sources within the United States as 
provided in Section 861(a)(7).” 


Code § 861(a)(7) mentioned above considers 
all income derived from the insurance of 
“United States risks” to be United States 
source income. Consequently, under Code 
§862(a) (7), all underwriting income that is not 
from “U.S. risks” must be “foreign source 
income.” 


“U.S. risks” are defined by Code §953 
essentially as follows: 


“Sec. 953. Income from Insurance of United 
States Risks. 

(a) General Rule. - For purposes of section 
952(a)(1), the term “income derived from the 
insurance of United States risks” means that 
income which - 

(1) is attributable to the reinsurance or the 
issuing of any insurance or annuity contract - 

(A) in connection with property in, or 
liability arising out of activity in, or in 
connection with the lives or health of residents 
of, the United States.” [Code §953(a)(1)(A).] 


At the end of this involved statutory scheme 
we see basically that income from insuring non 
United States risks will not be effectively 


connected income and won't be part of a 
foreign corporation’s United States’ tax base. 


20 Harris v. United States, 51 F.2d 382 (D.C. 
Tex. 1931). See also Estate of Moyer, 32 T.C. 
515 (1959). 

#1 Liberty Lloyds v. U.S., 27AFTR 1324 (DC 
Tex. 1948). 

2 In light of the pending ruling request, it is 
inopportune to comment on the state of the 
law in this area. For some insight into the 
problem posed in the ruling requests, see the 
plain reading of Code § 831, Rev. Rul. 74-437, 
infra, Harris v. United States, 51 F.2d 382 
(D.C. Tex. 1931); cf. with Liberty Lloyds v. 
United States, 42 AFTR 1324 (D.C. Tex. 1948). 

23 Code §702. 

% In a fairly recent Internal Revenue Service 
ruling, the Service held that a casualty 
insurance company that is subject to tax under 
Code § 831 may elect to be accorded the tax 
treatment of Code § 1371 et seq. (“Subchapter 
S”). The significance of this ruling is that the 
election under Subchapter S causes the 
elimination of tax consequences at the electing 
corporate level and instead results in the tax 
consequences being asserted at the 
shareholder level, much like the tax treatment 
of a partnership. 

23 Code §301. 

26 See Code §§951 et seq. 

27 This discussion focuses on federal income 
tax consequences to the nonresident alien 
investor-underwriters. However, another 
advantage of foreign corporate ownership 
versus domestic corporate ownership will be 
the absence of exposure to United States 
federal estate and gift tax consequences. See 
Code §§ 2104(a) and 2511. 

Code$871. 

29 Code §861(a)(1) and (2). 

30 Furthermore, by proper use of selective 
incorporation in countries governed by 
favorable tax treaties the nonresident alien 
shareholder may avoid all withholding taxes 
whatsoever, even those on distributions 
resulting from distributions of “effectively 
connected income.” See the Netherlands Tax 
Convention with the United States as 
extended to the Netherlands Antilles, Article 
(XII). 


See the article on Florida’s 
progress toward creation of an 
insurance exchange on page 
684. 
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(Advertisement) 


At last, a system for the law office, 
worked out by a Florida lawyer, and for a 
price that can be covered by the labor 
savings in less than one year, and the price 
is less than half that of any other system 
available. 

Add to this the fact that the work 
produced by the system is_ technically 
superior (and certainly visually superior) 
to that of all but the very best typist, and 
is estimated to accomplish the work in from 
one quarter to one half the time required 
for our traditional office method of, just for 
example, preparing a closing. 

All of the computer and printer 
equipment incorporated in our system 8000 
for Attorneys is from the largest U.S. 
manufacturers. 

It seems unnecessary to spell out, in 
highly technical computer language, all of 
the marvelous capabilities of this system 
because, although the one who directed the 
composition of this package, was not a 
computer programer or computer technician 
we wanted it easy to understand and work 
with; and that is just what it is. It is 
simple, easy, and yet astounding; very 
easy to learn. If you are around to answer 
a few questions for your receptionist - 
typist he or she can do a very competent job 
of preparing a complete real estate closing 
from RESPA to the mortgage, together with 
all the other parts of almost any closing 
(and all of this is included with this 
system) and in only a part of the time 
usually required, while your real estate 
closing staffer is off on vacation (If not on 
vacation it would be done even quicker and 
you wouldn't have to answer’ those 
questions.) In any event, everyone would 
be more rested at the end of the day and 
have accomplished up to twice the work. 
Not only that but everything is apt to be a 
lot more accurate because the computer 
does the computations and does them at 
astounding speed and impeccable accuracy. 
This doesn't suggest that you can, or would 
want to discharge an employee because you 
have the computer, but rather that you will 
not have to hire extra help and get extra 
office space so soon, and the office 
personnel will accomplish more and yet be 
more rested at the end of the day as well. 

You will build a file of forms (your own 
old favorites and new ones from books and 
new situations) that will be as good or 


AN ATTORNEY'S OFFICE COMPUTER SYSTEM 
FOR LESS THAN ELEVEN THOUSAND DOLLARS 
AND TERMS AVAILABLE! 


better looking than anything your office 
has ever produced (and certainly better 
than those store-bought ones) because each 
is personally typed (you don't have to tell 
your client that a computer typed it) with 
no errors or strike-overs even for the 
poorest typist because the errors in the 
typing are taken out ahead of time, simply 
and easily with the word processor (which 
is included) and the typing is done by a 
new IBM 50 typewriter, (also included) 
which is always available as an extra office 
typewriter in addition to its purpose as the 
printer of your computed work. 

Word processing is an 
extraordinary feature that it would be 
impossible to describe its vast capabilities 
here. You can rough out pleadings, letters, 
change a form, committee reports, keep a 
running account of each client's work and 
time spent thereon, speeches, write that 
Great American Novel with a facility that is 
unbelievable, and all with a kind of magical 
space-aged facility that has to be seen to be 
believed. Correcting errors and reworking 
are a piece of cake with this feature. 

You get a 30 day money _ back 
guarantee on the System 98000 for 
Attorneys; you can keep the price in your 
escrow account for us if you wish. We 
include 90 days of service which includes 
showing a designated person in your office 
how to run and do everything, (and it's all 
in English, not computer language) We will 
help you to set up your forms, the new 
office system, and keep you apprised of 
new innovations and developments. In short 
we will move your office into the age of 
computers. The age of computers is here. If 
your office is not equipped with a computer 
you are losing money and competitive edge. 
We have one at a price you can afford; less 
than half the price of the nearest competitor 
(of which we are aware). Remember how 
calculators came down down down in price? 
Well, we are offering you this advantage in 
a computer set-up, though most firms seem 
unwilling to bring down the price even 
though the technology now allows it. We 
offer it. Prove it to yourself; ask us to 
prove it to you. (this ad was prepared on 
the System 8000 for Attorneys) Call me; L. 
A. Brand, Jr., at (305) 586-2377 or write 
to; PICOTRIN TECHNOLOGY, 3531 SAN 
CASTLE BLVD., LANTANA, FL 33462 


Advertisement 
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ADMINISTRATIVE LAW 


A comparison of the 
federal and Florida 
systems of 
administrative 
procedure 


By William F. Fox, Jr., and 
Leonard A. Carson 


One of the more productive and 
revealing ways to understand a legal 
system is to compare a system in one 
jurisdiction with a parallel system in 
another jurisdiction. In comparing 
the Florida and federal systems of 
administrative procedure, we have 
formed a number of general 
premises which have provided us 
with a basis for evaluating the two 
systems. 

First, we believe that it is not wise 
for administrative agencies to act 
exactly like courts. The original 
rationale for the development of 
administrative agencies grew out of 
the fact that courts were not dealing 
adequately with significant 
problems of government. Moreover, 
administrative agencies are 
supposed to make policy as well as sit 
as an umpire between competing 
parties. The policy-making function 
demands that agencies be given 
more procedural tools than are given 
to courts. Second, we believe that 
agencies must deal with regulated 
parties by articulating and abiding 
by reasonable procedures in order to 
ensure that private parties with 
business before the agencies come 
away with at least the sense that they 
have been treated fairly. 

Our review of the two systems of 
administrative procedure convinces 
us that each system has both strong 
and weak points, and that neither 


may necessarily be viewed as a 
“perfect” system. 

The Federal Administrative 
Procedure Act (Federal APA)! was 
enacted in 1946 and has not been 
significantly amended since that 
time. However, in 1966, 1974 and 
1976 Congress added, respectively, 
the Freedom of Information Act,” the 
Federal Privacy Act*® and _ the 
Government in the Sunshine Act? to 
the Federal APA. The Florida 
Administrative Procedure Act 
(Florida APA), enacted in 1974,° is 
much more detailed than the Federal 
APA and contains a number of 
innovative provisions which reflect 
recent thinking on the administra- 
tive process. 


Scope 
The Federal APA applies to 
virtually every federal agency 


“whether or not it is within or subject 
to review by another agency” but 
expressly excludes Congress, the 
federal courts, the territorial 
governments and the District of 
Columbia government.’ Thus, any 
new entity created by Congress will 
invariably be governed by the 
Federal APA unless Congress 
chooses to exempt the entity within 
one of the above mentioned 
categories. While Congress has rarely 
exempted whole agencies, portions 
of certain agency jurisdiction, such as 
the Department of Energy’s control 
of petroleum pricing and allocation, 
have been partially excluded from 
some of the Federal APA formal 
hearing requirements, permitting a 


more relaxed and_ theoretically 
speedier process.’ Occasionally, 
Congress writes procedural 


requirements into an agency’s 
enabling act which are more 
restrictive than the Federal APA. For 
example, the rulemaking provisions 
governing the Federal Trade 
Commission, the Magnuson-Moss 
Act,’ require a “hybrid” rulemaking 
procedure, with more procedural 
guarantees than those provided by 
the Federal APA. 

By contrast, the Florida APA scope 
provisions are more detailed. The 
Florida APA regulates virtually all 
functions of the Governor (except 
the exercise of his constitutional 


William F. Fox, Jr., is of counsel to Seyfarth, 
Shaw, Fairweather & Geraldson in 
Washington, D.C. He received his J.D. in 1970 
from Catholic University Law School and his 
LL.M. in 1974 from Harvard University Law 
School. He is a member of the New Mexico 
and District of Columbia Bars and is a 
frequent lecturer in the areas of administrative 
law, federal courts, environmental law and 
federal energy regulations. He has served as 
consultant to the Administrative Conference 
of the United States, as well as an assistant 
professor at Catholic University Law School 
and Indiana University Law School. 


Leonard A. Carson is of counsel to Seyfarth, 
Shaw, Fairweather & Geraldson in 
Tallahassee and Miami. He was formerly 
chairman of the Florida Public Employees 
Relations Commission, formerly chairman of 
the Florida Industrial Relations Commission, 
and is a former judge of industrial claims. He 
currently serves as vice chairman of The 
Florida Bar Administrative Law Section, and 
has been a member of the Administrative Law 
Section Executive Council since 1978. 
Admitted to the Florida Bar in 1967, he holds a 
B.S. degree (1963) and a J.D. degree (1966) 
from the University of Florida. 

These comments are adapted from a 
presentation delivered by Fox to a CLE 
seminar on administrative law sponsored by 
the Administrative Law Section. 

They write this column on behalf of the 
Administrative Law Section, J.D. Boone 
Kuersteiner, chairman, David E. Cardwell, 
editor. 
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functions such as executive 
clemency, command of the militia 
and appointments) and all state 
agencies. In addition, the Florida 
APA includes local government units 
to the extent that the legislature 
chooses to include them.® However, 
unlike the Federal APA, the Florida 
APA permits the executive branch, 
under certain circumstances, to 
exempt “any agency” from “one or 
more requirements of [the Florida 
APA].”!° 


Rulemaking vs. adjudication 


The Federal APA sharply 
distinguishes between rulemaking 
and adjudication. Normal federal 
rulemaking is carried out by so- 
called “informal rulemaking,”!! 
which requires only three basic steps: 
publication of a notice of proposed 
rulemaking; solicitation and 
consideration of public comments; 
and promulgation and publication of 
a final rule. More formal procedures 
are required only when Congress 
explicitly states additional 
procedures. The Supreme Court has 
recently held that courts, absent 
highly unusual circumstances, may 
not themselves mandate procedures 
beyond those set out in the Federal 
APA.!2 

Having noted that informal 
rulemaking may be too relaxed, on 
March 23, 1978, President Carter 
issued Executive Order 12044, 
“Improving Government Regula- 
tions,”'? in which: (1) the public is 
given at least 60 days to comment on 
proposed “significant” regulations; 
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(2) the agency is required to prepare 
a “regulatory analysis” of the 
proposed rule if it will have an annual 
effect on the economy of $100 
million or more; (3) each agency is 
required to describe its process for 
developing regulations; (4) each 
agency is required to give notice of 
future rulemaking; and (5) perhaps 
most significantly, each agency is to 
write its rules in “plain language.” 
While the Executive Order is 
applicable only to executive branch 
agencies, President Carter has asked 
the independent regulatory agencies 
to abide by it. 


The Florida~ APA contains a 
definition of “rule” slightly different 
from the Federal APA (the Florida 
Act expressly excludes Attorney 
General opinions and “internal 
management memoranda’), and the 
Florida rulemaking requirements are 
considerably more detailed.'* For 
example, notice is required 21 days 
before the intended action (the 
federal period is 30 days under the 
APA) and each rule is to be 
accompanied by a “detailed 
economic impact statement.” In 
addition, any person whose interests 
are “substantially affected” may 
trigger, under certain circumstances 
a more formal proceeding. The 
Florida APA also provides elaborate 
criteria for promulgating emergency 
rules.!5 


When a federal agency 
“adjudicates” a dispute by issuing an 
order, elaborate trial-type 
procedures are required. These same 
procedures may, in certain 
circumstances, be required for 
agency rulemaking, although such 
instances are rare. 


Self-certification requirements 


As a consequence of the drastic 
shift from “informal” rulemaking to 
“formal” adjudication, there has 
been substantial criticism that 
rulemaking may be_ excessively 
relaxed, and that adjudication 
procedures may be overly 
restrictive. Moreover, there are no 
meaningful controls on a federal 
agency's choice of rulemaking or 
adjudication to make new policy 
since the Supreme Court has 
permitted an agency to choose either 
rule or order in its “informed 
discretion.”'® 


The Florida APA has moved 


beyond the somewhat artificial 
distinction between rulemaking and 


adjudication by adopting the “self- 
certification” requirements of F.S. 
§§120.54(4), 120.56 and 120.57 which 
provide for a _ formal hearing 
whenever a person’s “substantial 
interests” are affected and whenever 
there exists a “disputed issue of 
material fact.”!” A formal hearing is 
provided irrespective of whether the 
agency designates its action as a “rule- 
making” or an “adjudication.” In es- 
sence, the Florida APA establishes a 
statutory framework for determining 
what hearing procedures are required 
in any particular setting, and thus curbs 
the virtually unfettered discretion 
enjoyed by federal agencies. Also, 
the Florida APA permits a hearing 
officer to convert from formal to 
informal procedures during an 
ongoing proceeding, something not 
contemplated by the Federal APA. 


Intraagency review of rules 


The Federal APA does not 
mandate any express intraagency 
review process although virtually all 
agencies conduct a_ continuing 
review throughout the rulemaking 
process. Moreover, the new 
Executive Order!’ requires agencies 
to conduct a continuous review of 
their overall rule structure. 


The Florida APA goes much 
further. It permits a person who is 
“substantially affected” to petition to 
have a state hearing officer 
determine the validity of even a 
proposed rule so long as the party 
asserts either: (1) that the rule is ultra 
vires, i.e., an invalid exercise of a 
validly delegated legislative 
authority; or (2) that it is issued under 
an invalid delegation of authority. 
There is no parallel provision in the 
Federal APA. 


Both the Federal and Florida 
APA’s contain provisions which 
permit affected parties to secure 
declaratory statements on the 
applicability of agency rules. 
However, the federal mechanism, 
known as a “declaratory order,”!® is 
applicable only if an agency, by rule, 
chooses to adopt the declaratory 
order procedure. Moreover, an 
agency may refuse to issue a 
declaratory order, in its discretion, 
even if it has adopted the basic 
mechanism. Florida, on the other 
hand, expressly permits any person 
whose interests are substantially 
affected to seek an administrative 
determination of the invalidity of a 
rule.” 


Legislative review of agency rules 


Congress has not yet enacted any 
plenary measure for legislative 
review or “veto” of all agency rules. 
However, bills providing for a 
plenary veto have been introduced in 
virtually every recent session of 
Congress even though the 
Administrative Conference of the 
United States has strongly 
recommended against such a 
provision.”! On the federal level only 
about five extremely narrow 
legislative veto provisions currently 
exist, which include, for example, 
certain matters under the Federal 
Election Campaign Act of 1971 and 
various programs administered by 
the Department of Energy. 

The Florida APA provides for 
legislative review through the Joint 
Administrative Procedures 
Committee but does not permit a 
legislative veto. A Florida agency 
may promulgate a final rule even in 
the face of committee disapproval so 
long as the committee’s statement of 
disapproval is published along with 
the text of the rule.” 


Hearing procedures 


While the vast bulk of federal 
agency action is concluded without a 
formal trial-type proceeding, the 
Federal APA is curiously bare of 
explicit “informal” procedures. 
Section 553(e) of the Federal APA 
permits an “interested person” to 
“petition” for the issuance, 
amendment or repeal of a rule. 
Section 555(e) requires that notice, 
accompanied by reasons, be issued 
whenever any written application is 
denied. Section 558 implicitly 
contemplates an informal process in 
initial license applications. But, in 
practice, to the extent federal 
agencies provide for informal 
proceedings, procedures for 
“informal” action are established by 
agency housekeeping rules and not 
by the Federal APA. 

The Florida APA, by contrast, 
expressly sets out informal 
procedures which include: (1) 
reasonable notice to affected 
persons; (2) opportunity to present 
written or oral evidence; (3) a written 
explanation for overruling 
objections; and (4) express 
limitations as to what constitutes the 
record.” 

As noted above, the Federal APA 
requires a formal, trial-type proceed- 
ing when provided by statute or 
when an agency wishes to issue an 


ordér.?4 In contrast, formal 
proceedings in Florida are triggered 
in either rulemaking or adjudication 
when a person can show that his or 
her “substantial interests” are 
affected. In most respects the 
Federal and Florida APA are similar, 
providing for, among other things: 
(1) notice and hearing; (2) the 
presence of an independent hearing 
examiner [called “hearing officers” 
in Florida®® and “administrative law 
judges” in the federal system];?’ (3) 
the opportunity for parties to present 
evidence, to cross-examine, and to be 
represented by counsel;”* and (4) the 
use of the record as the sole basis for 
the decision.”® 


Important differences 


However, there are a few 
important differences. The Federal 
APA does not address the issue of 
rules of evidence except to require 
that the agency decision be 
supported by “reliable, probative 
and substantial evidence,” and to 
require that the agency exclude 
“irrelevant, immaterial or unduly 
repetitious evidence.””° 


The Florida APA is more 
elaborate. It requires the exclusion of 
“irrelevant, immaterial or unduly 
repetitious” evidence and _ also 
prescribes that other evidence 
“commonly relied upon by 
reasonably prudent persons” be 
admitted even if not admissible in 
court.*! Moreover, the Florida APA 
expressly prohibits the use of hearsay 
as the sole ground for a finding. In so 
doing, the Florida Act clearly 
embraces the “legal residuum” rule 
which requires that an agency 
decision be grounded at least in part 
on evidence which would be 
admissible in court. The Supreme 
Court appears to have rejected the 
legal residuum rule for the federal 
administrative system.*2 

The Federal APA does not contain 
any express provisions regarding 
rules of discovery although it permits 
an administrative law judge to 
authorize the taking of depositions.** 
While some agencies, notably the 
Federal Trade Commission, have 
elaborate rules of discovery, most 
agencies have only a_ skeletal 
discovery framework. Accordingly, 
on the federal level, the Freedom of 
Information Act is widely used as a 
discovery tool. The Florida APA, by 
contrast, expressly permits the use of 
“any means [of discovery] available 


to the courts and in the manner 
provided in the Florida Rules of Civil 
Procedure.”4 

Federal administrative law judges 
are employed by individual 
agencies® although there have been 
frequent proposals to create a corps 
of judges who are assigned to 
specific agencies by central 
authority. The Florida APA creates a 
central assignment authority, the 
Division of Administrative Hearings, 
which employs and assigns most 
presiding officers.*® 

While the Federal and Florida 
APA provisions on ex parte 
communications in the context of 
formal hearings are similar, Florida’s 
APA takes a further step by expressly 
addressing the ex parte issue in cases 
of either rulemaking or adjudication 
in which a person’s “substantial 
interests” are affected.*” The Federal 
APA is silent on the matter of ex parte 
contacts in rulemaking or other 
informal proceedings although the 
federal judiciary has become 
increasingly concerned about this 
issue in recent years.** Even in the 
absence of an express provision in the 
Federal APA, most federal agencies 
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have begun to deal with the ex parte 
issue by rule.*® 

The Florida APA ex parte 
provision is restricted to §120.57 
proceedings (in which the substantial 
interests of a party are determined by 
an agency) and rulemaking 
proceedings under §120.54 are ex- 
pressly excluded from the ex parte 
contact controls. 


Uniform agency rules 


The Federal APA is silent on the 
question of uniform rules of 
procedure for federal agencies 
although a number of agencies have 
extensively borrowed the 
Federal Rules of Civil Procedure, 
thereby creating de facto uniformity. 
Also, various provisions in the 
Federal APA, particularly those 
governing adjudications, mandate 
some degree of uniformity, and ina 
few instances the Supreme Court has 
required a rigid set of procedural 
guarantees which create a certain 
uniformity as a matter of 
constitutional due process.*° 

The Florida APA has required that 
state agencies adopt rules of 
procedure‘! and that the 
Administration Commission 
promulgate model rules of 
procedure (which become the rules 
of each agency subject to the Florida 
APA in the event the agency has not 
adopted “a specific rule of procedure 
covering the subject matter [of the 
model rules].”42 
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Public intervention and 
participation 


The Federal APA deals with the 
issue of public intervention and 
participation by the distinction 
between “persons” and “parties” set 
out in §§551(1) and (2). “Person” is 
any entity other than an agency; 
“party” includes only an entity which 
is participating in an agency 
proceeding. Generally, any “person” 
may comment on rulemaking 
proceedings; but one must be a 
“party” to participate in agency 
adjudications. Section 555(b) gives 
an “interested person” permission to 
appear only “as the orderly conduct 
of business permits.” The matter of 
intervention has largely been 
disposed of by agency rule and ona 
case-by-case basis.” 

The Florida APA defines “party” 
and “person” somewhat more 
broadly than the Federal APA“ and 
also establishes a limited form of 
participation even by those who do 
not fit within the definition of 
“party.”* Accordingly, it is difficult 
to conceive of any person in Florida 
who would be barred automatically 
from at least some form of 
participation. In leaving the final 
determination of nonparty 
intervention and participation up to 
the agency and the hearing officer, 
the Florida APA echoes the Federal 
APA. 


Judicial review of agency action 


Although there are differences in 
language, and even though the 
Florida APA is more detailed than 
the Federal Act, the judicial review 
provisions of both statutes do not 
appear to differ in substance. The 
Federal APA requires that a person 
be ‘‘adversely affected or 
aggrieved” to have standing to seek 
judicial review, while the Florida 
APA requires that one be “adversely 
affected.”*’ The Federal APA allows 
a reviewing court to proceed by 
means of virtually any recognized 
form of action including declaratory 
relief.** The Florida APA purports to 
establish a single form of action*® but 
permits a court to render numerous 
types of relief including mandamus, 
injunction and declaratory 
judgment.*° 

In its scope of review provisions, 
the Florida APA is more definitive in 
its language but appears to 
encompass no more than the parallel 
Federal APA provision.®! The 
Florida APA does require a 


reviewing court to treat separately 
issues of procedure, policy, 
interpretation and fact.5? Even 
though this is often done as a matter 
of course, enough courts have 
blurred the distinctions to warrant 
Florida’s statutory admonition. In a 
similar vein, the Florida APA 
distinguishes between the weight of 
the evidence at hearing (as to whicha 
court may not substitute its 
judgment) and the concept of 
“substantial evidence in the record,” 
a proper subject for judicial review." 
This is a distinction which is often lost 
on both practitioners and judges, and 
while it may be somewhat of an 
abstract and academic point, its 
neglect has occasionally led to 
strange results.*4 

In addition, the Florida APA, 
unlike the Federal APA, provides 
expressly for the award of costs and 
attorneys’ fees to a prevailing party in 
an enforcement action.®> The federal 
rule, in contrast, posits that attorneys’ 
fees may only be awarded pursuant 
to a statutory provision. 


Information disclosure 


The Federal Freedom of 
Information Act (Federal FOIA)5’ 
requires that an agency publish its 
substantive rules, rules of procedure 
and statements of policy in the 
Federal Register and also provides 
that rules which are not so published 
may not be invoked against any 
person who does not have actual 
notice of such rules. The Florida APA 
requires that each agency make its 
rules and orders available for public 
inspection and copying and a rule not 
so disclosed is invalid.®* In addition, 
certain rules are required to be 
published in the Florida 
Administrative Code and proposed 
rules are published in Florida 
Administrative Weekly. 

The Federal FOIA® 
federal agencies to release 
government information to any 
person on request so long as the 
requester pays search and copying 
fees. A request need not be justified 
and an agency may not refuse to 
disclose the information unless the 
information fits within one of nine 
separate exemptions. The 
exemptions include: classified 
materials, interagency memoranda, 
personnel and medical files, trade 
secrets and other proprietary 
information. 

The FOIA promotes disclosure by 
placing the burden on the agency to 


requires 


show that the information fits one of 
the exemptions and requires the 
agency to release even parts of 
documents if the protected 
information is “‘reasonably 
segregable” from the nonprotected 
information. 

By contrast, the Florida Public 
Records Law®! provides that “all 
state, county and municipal records 
shall at all times be open for a 
personal inspection.”®? However, this 
broad grant of access is severely 
limited by an equally broad 
exemption excluding from its 
coverage “all public records which 
are presently provided by law to be 
confidential or which are prohibited 
from being inspected by the public 

. .”83 Tn addition, the Florida pro- 
vision on public disclosure is broader 
than the Federal FOIA since the 
Florida law requires disclosure but 
does not, on its face, protect 
proprietary information.™ 

The Federal Privacy Act of 1974%® 
protects from disclosure information 
in records kept on individual citizens. 
The Act restricts disclosure, provides 
a right of access to one’s own records 
and establishes a procedure by which 
an individual may correct or explain 
information in his or her files. 

While Florida does not have a 
parallel statute, separate statutory 
provisions, used as exemptions from 
the Public Records Law, do protect 
certain specified records such as 
adoption records®*® and _ public 
employer work products developed 
for purposes of collective 
bargaining.*” 

The Federal “Government in the 
Sunshine Act”®® requires federal 
agencies to conduct meetings and 
sessions which are open to the 
general public unless a particular 
meeting is exempt. The exemptions 
in the Federal Sunshine Act are 
virtually identical to the exemptions 
in the FOIA. 

Florida’s open meeting act® 
predates the federal statute and 
simply mandates open meetings. The 
exceptions to the statute have 
developed outside the Act itself.” 


Conclusion 


In providing more detail in its 
APA, Florida reduces agency 
discretion and in so doing may 
hamper an_ individual agency’s 
ability to deal with unique problems. 
In other matters, notably the issues of 
legislative review and uniform rules 
of procedure, Florida has adopted, 


by statute, devices which have been 
consistently rejected at the federal 
level. The “self-certification” 
mechanism which permits any 
“substantially affected” person to 
demand an evidentiary hearing even 
in a rulemaking proceeding goes a 
long way toward protecting 
individual interests but also appears 
to lead to increased delay. Even 
assuming an ideal act were possible, 
it would be difficult to consider 
either the Florida or the Federal APA 
the “‘perfect’’ administrative 
procedure system. Perhaps, both acts 
may be best viewed as different yet 
equally legitimate approaches to the 
same problem. oO 
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district court. 
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WORKERS COMPENSATION 


How to make today’s 
certiorari out of 
yesterday’s hash 


By Stephen Marc Slepin 


A wise if sad scholar once 
admonished a rather cocky faculty 
aspirant: “If you think that the 
problem’s simple, then the problem 
is that you’re simply not thinking.” 

Duly admonished and instructed, I 
have since tended to find the 
“regular” to be really recondite and 
the “obvious” to be actually obscure. 
Viz., “Appellate Practice,” Florida 
Workmen’s Compensation Manual, 
Vol. 1, “Analysis—1979 Legislation,” 
pp. 36-46. 

One’s faith in the ubiquity of 
complexity is restored, alas, by the 
district court of appeal’s order of July 
15, 1980, in Swofford v. City of 
Jasper, et al., So.2d 
(Fla. Ist D.C.A. 1980), Case No. PP- 
329, CL. No. 264-24-7983, D/A 9-4- 
76. 

Premised, it seems, upon Professor 
Morris Cohen’s assertion that the 
judicial decision ought to be “made 
to fit as far as possible the 
expections” of society, Reason and 
Law, 1950, at 79, the court 
reconsidered its May 30, 1980, order 
dismissing the appeal, quashed that 
order, and declared that “the notice 
of appeal is treated as a petition for 
common law certiorari and will be 
entertained as such.” 

The date-of-accident was 
September 4, 1976. The deputy 
commissioner’s order was entered 
August 16, 1979. The notice of appeal 
(to the DCA) was docketed by the 
district court of appeal on September 


7, 1979—bearing certificate of 
service of September 5, 1979. 

Appeal under the pre-’79 Act was 
governed by $440.25(4)(a) and Rule 
14(a) Fla.W.C.R.P.—20 days from 
date copies of the JIC’s order is 
mailed to the parties. 

Appeal under the ’79 Act was, 
however, more than a bit confused. 
The Florida Statutes, Vol. 2, 1979, at 
914 contain §440.27(1) with Supreme 
Court certiorari review of IRC 
orders; but a note references Ch. 
79-312 which abolished the IRC and 
transferred to the DCA “all appeals 
pending before the Commission. . . 
effective October 1, 1979,” 
supposedly. (A glance also discloses 
in the Florida Statutes, 1979, Vol. 2, at 
912-913, the same confusions). 

In truth, of course, the “most 
perfect workers’ compensation law 
in the country,” as one sponsor so 
ungrammatically characterized Ch. 
79-40, was quickly modified by Ch. 
79-41 and Ch. 79-312 (and has been 
“cured” again in the 1980 session). 


What was the governing law? 


But beneath every problem is a 
complication, and the 1978 
Legislature did after all repeal 
Chapter 440 effective July 1, 1979. It 
was in this light, and under this 
sword, that the ’79 acts proliferated. 
Then, by Supreme Court order of 
September 20, 1979, we were to be 
bound, effective September 30, 1979, 
to Rule 16(a), Fla.W.C.R.P., 
requiring notice of appeal to be filed 
with the deputy within 30 days of his 
mailing of orders, with review in and 
by the DCA. 

It was in this setting that Richard 
Davis of Jasper (for Swofford) and 
Charles Vocelle of Lake City (for 
City of Jasper and USF&G) did 
appellate combat. 

What was the governing law 
respecting appeals as of August 16, 
1979? or September 5-7, 1979? 

Chapter 79-40 at §19 continued to 
provide for a 20-day appeal to the 
IRC; but at §46 prohibited the IRC 
from accepting cases (whatever that 
means) after the effective date of the 
legislation, with a requirement to 
“complete” all review by March 1, 
1980. . . and further declared that 


upon the effective date of the 
legislation all “appeals” would be to 
the First District Court of Appeal “as 
provided by law.” (There was, of 
course, nothing so provided by law.) 

Ch. 79-40 further provided, 
however, that it applied “to all claims 
for injury arising out of accidents 
occurring on or after July 1, 1979,” 
$127, and its effective date was July 
1, 1979. §128. 

Swofford’s date-of-accident was, 
remember, September 4, 1976. 

Chapter 79-312, then, at $1, 
amended §46 of Ch. 79-40 by 
providing that after September 30, 
1979 the DCA shall review deputies’ 
orders; and at §24 that this legislation 
(both chapters) shall be effective 
August 1, 1979 (and at §25 that §§6-20 
of this legislation applies to accidents 
on or after August 1, 1979—leaving, 
thereby, another hiatus; this one of 30 
days’ duration). Meanwhile, Ch. 79- 
41 had amended Ch. 79-40, §128 as to 
effective date. 

Swofford seemed, still, not to be 
addressed. Indeed, the Swoffords of 
this state, and in this legal state, 
appear to have been forgotten 
altogether: i.e., Ch. 440 is repealed as 
of July 1, 1979, but on July 1, 1979 a 
new Act applies to accidents on or 
after July 1, 1979; and then another, 
amendatory Act applies to accidents 
on or after August 1, 1979. 

Obvious questions abounded: Was 
Swofford still covered by the 

Stephen Marc Slepin is a partner in the firm 
of Slepin & Slepin (Tallahassee and Miami) 
and serves as editor of this column. He has 
been chairman of the 1.R.C., director of Labor 
and Employment Opportunities, and 
chairman of the Workers’ Compensation 
Section of The Florida Bar. He writes this 


column on behalf of that section, Frank A. 
May, chairman. 
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Chapter 440 which had _ been 
repealed effective July 1, 1979? or 
was Swofford covered by Chapter 
79-40 which applied to accidents on 
or after July 1, 1979 or Chapter 
79-312 which applied to those 
occurring on or after August 1, 1979? 
Or, was Swofford not at all covered? 
Or, if that be the obvious legislative 
intent can the legislature so divest 
Florida’s many Swoffords of their 
workers’ compensation “rights” or 
“privileges”? Or, did §124 of Chapter 
79-40 effectively cure for these 
purposes the ’78 repeal of the Act, 
and if so how does that assist a party 
without a clear appellate procedure 
and forum on August 15 or 
September 5-7, 1979? 

Claimant and would-be 
appellant Swofford prayed the DCA 
to reconsider its dismissal of his 
appeal, and asserted a passel of 
interesting reasons for his status as 
common law certiorari petitioner— 
not the least fascinating of which is 
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that: (a) a statute cannot “amend a 
statute repealing another statute 
before the repealing statute goes into 
effect”; (b) both Chapters 79-40 and 
79-312 failed to revive the IRC’s 
existence at the time of Swofford’s 
appeal; (c) no claimant can be denied 
access to the courts and due process 
by such a legislative has, and 
Swofford got into the DCA within 30 
days of the adverse action below. 

For whatever reason asserted by 
Swofford in his 12-page motion, or 
for none of the, the court transmuted 
his appeal (indeed his right of 
appeal) into petition for common 
law writ of certiorari. Julia Child’s 
wizardry could not more effectively 
have transformed such a hash into a 
tempting treat. 


Common law certiorari 


But tempting treats do tempt, and 
this common law certiorari ruling, 
albeit silent as to rationale, induces 
inquiry. 

We know, or believe, that a 
constitutional writ is not an 
independent basis for jurisdiction. 
Besoner v. Crawford, 357 So.2d 414 
(Fla. 1978). 

As to common law certiorari, it has 
been considered an extraordinary 
writ issuable to an inferior court to 
determine whether that lower court 
exceeded its jurisdiction or failed to 
proceed in accordance with the 
requirements of law. Carson, Florida 
Common Law Pleading (2d ed.) at 
180. 

[As to Article V, §4(b)(2), Fla. 
Const., empowering direct review of 
administrative action, that is areview 
only “as prescribed by general law,” 
but workers’ compensation 
adjudications by deputies are 
without §120.68 review by specific 
statutory exemptions.. See F.S. 
§$§440.021, 420,52(1)(c).] 

So we return to the common law. 
See, Harrison v. Frink, 77 So.663 
(Fla. 1918). 

But, although at 3 Fla. Jur. 2d, 
Appellate Review §456, at 609, we 
are told that “The common law writ 
of certiorari may be issued by the 
District Courts of Appeal [sic]” and 
are cited to $463, a look at that section 
discloses reliance upon Article V, 
§4(b)(3), Fla. Const.—the very 


power to protect jurisdiciton, which 
is not an independent source of that 
jurisdiction. 

Nevertheless, in Dresner v. City of 
Tallahassee, 164 So.2d 208 (Fla. 1964) 


it was held that the DCA does have 
“common law certiorari” power vis- 
a-vis the circuit court under then Art. 
V, §5(3), Fla. Const.—empowering it 
to “issue writs of... certiorari... and 
also all writs necessary or proper to 
the complete exercise of its 
jurisdiction.” 3 Fla. Stat. at 3802 
(1965). In Robinson v. State, 132 
So.2d 3 (Fla. 1961), reh. den., the 
Supreme Court had so held, deeming 
this DCA authority to be in “a general 
way... the type of so-called common 
law certiorari power” previously 
exercised by the Supreme Court, and 
being a power to determine whether 
the judgment below “constitutes a 
deviation from the essential 
requirements of the law....” at 5. 

Today, however Article V. §4, Fla. 
Const., empowers the DCA to “issue 
writs of. . . certiorari. . . and other 
writs necessary to the complete 
exercise of its jurisdiction,” which is 
(in everyday grammatical terms and 
by usual standards of interpretation) 
more than a bit of a turnaround from 
“certiorari. . . and also all writs....” 

Even so, or putting that to one side, 
the 1977 Advisory Committee and 
court’s commentary on the Florida 
Rules of Appellate Procedure re. 
Rule 9.030 declares authoritatively 
that this Article V_ certiorari 
jurisdiction is “popularly known” as 
DCA “common law certiorari.” [It is 
to be borne in mind, however, that 
this is the same commentary which 
re. Rule 9.110 informs us that the rule 
applied to Supreme Court certiorari 
review “of administrative action [sic] 
(for example, Industrial Relations 
Commission,. . .)” and re. Rule 9.020 
informs us that a petitioner is a 
petitioner even where he is an 
appellant! 

Another wrinkle is the First DCA’s 
references to deputies’ orders as 
“administrative orders” constituting 
“state agency action,” Boling v. 
Wardco Ins. Co., So.2d 
(Fla. lst D.C.A. 1979), Dec. 28, 1979, 
which would throw DCA review 
back to Article V, §4(b)(2) and 
§120.68. . . stymied by F.S. §§440.021 
and 120.52(1)(c)! 

As if there were not enough 
incondite predicates strewn about, 
what of Rule 16, Fla.W.C.R.P., 
which, although it came along too 
late for Mr. Swofford, is not easily 
compatible with the other possible 
bases for common law certiorari? 

In fine, the Swofford order is both 
academically interesting and 
provocative of inquiry. o 


CRIMINAL LAW 


Ineffective assistance 
of counsel 


By Barbara L. Berry 


In the recent case of Meeks v. 
Florida,' the Florida Supreme Court 
held that “the appropriate test to be 
applied in determining whether [a 
criminal] defendant was afforded 
effective assistance of counsel is not 
‘sham and mockery, but whether 
counsel was reasonably likely to 
render and did render reasonably 
effective assistance based on the 
totality of the circumstances.” Prior 
to the Meeks decision, Florida’s 
lower courts had generally applied 
the sham (farce) and mockery 
standard to claims of counsel's 
ineffectiveness. A trial becomes a 
farce and a mockery when counsel's 
conduct shocks the conscience of the 
court. 

However, the Florida Supreme 
Court’s adoption of a standard 
making it easier to show 
ineffectiveness is not so significant as 
it might at first appear. The court is 
not breaking new ground; rather, it is 
following the nationwide trend, as 
exemplified by the Fifth Circuit 
Court of Appeals, of requiring a 
higher degree of proficiency of 
criminal defense counsel. 


Historical background 


In the 1932 case of Powell v. 
Alabama,’ the “Scottsboro case,” the 
United Stated Supreme Court first 
interpreted the constitutional 
guarantee of counsel for a criminal 
defendant to require “effective” 
assistance of counsel. In that case, a 


group of illiterate black defendants 


was accused of the rape of two white 


girls. Public hostility, combined with 
the facts that their families and 
friends were all in other states so that 
communication was difficult, and 
that the defendants stood in deadly 
peril of their lives, led the Court to 
conclude that failure to make an 
“effective” appointment of counsel 
was a denial of due process within 
the meaning the 14th amendment. 
The Court pointed out that in capital 
cases not only must trial courts assign 
counsel to defendants, but they must 
do so at such time and under such 
circumstances as not to preclude 
effective aid in the preparation and 
trial of the case. 

The unanswered question was 
how to measure the required 
effective assistance. The answer was 
left to the lower federal courts. Led 
by the District of Columbia Court of 
Appeals opinion Diggs v. Welch,‘ the 
federal courts developed what came 
to be known as the “farce and 
mockery” standard. This standard 
was developed when the right to 
effective assistance of counsel of a 
defendant tried in state court was 
thought to rest on the general 
guarantee of the 14th amendment 
due process clause. Therefore, a 
conviction could be overturned only 
if counsel's performance was so 
egregiously deficient as to “shock the 
conscience” of the reviewing court 
and thus offend due _ process. 
Allegations even of serious mistakes 
on the part of counsel were not 
grounds for habeas corpus relief; 
counsel’s efforts must have been so 
perfunctory as to have rendered the 
trial a farce and a mockery of justice. 

This view of the basis of 
ineffective assistance is no longer 
valid. It is now generally accepted 
that the sixth amendment guarantees 
the right to competent counsel. In 
McMann v. Richardson,®> the 
Supreme Court held that the proper 
standard for measuring the 
effectiveness of counsel’s advice is 
“whether that advice was within the 
range of competence demanded of 
attorneys in criminal cases.”* Since 
McMann, every circuit court, except 
the Second, has rejected the farce 
and mockery test and adopted a 
standard which would make it less 
difficult for the petitioner to prove 


ineffective assistance.’ It should be 
noted that a number of the circuits 
have changed their standards very 
recently so that cases should be 
checked carefully since they may no 
longer state the law accurately. In 
addition, because the standard for 
ineffective assistance differs among 
the circuits, one circuit’s statement of 
the law may not be applicable in 
another circuit. 


The Fifth Circuit standard 


The Fifth Circuit in Herring v. 
Estelle’ rejected the farce and 
mockery test and adopted a standard 
requiring counsel to render 
“reasonably effective assistance.” 
We interpret the right to counsel as the right tc 
effective counsel. We interpret counsel to 
mean not errorless counsel, and not counsel 
judged ineffective by hindsight, but counsel 
reasonably likely to render and rendering 
reasonably effective assistance.® 
The court later held that it would not 
“accept speculative and inconcrete 
claims of ‘what might have been 
if.” However, “[i]f an appellant 
can point to specific examples of 
ineffectiveness, we have not 
hesitated to grant a new trial or 
hearing.”!! 

However, the Fifth Circuit has not 
always granted a new trial even if 
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CRIMINAL LAW 


specific instances of ineffectiveness 
have been shown. Instead, the court 
may require the defendant to show 
prejudice in addition to ineffective- 
ness. The court takes the position that 
the facts of each case must be 
examined to determine if such a 
showing is required. For example, in 
Davis v. Alabama,'? the defendant 
alleged that his attorneys were 
ineffective because they failed to 
investigate adequately or to develop 
possible sources of evidence to 
present an insanity defense 
effectively at Davis’ trial for the 
murder of his wife. The court found 
Davis’ attorneys to be ineffective, 
but remanded the case for a further 
hearing specifically on the question 
of whether their failure prejudiced 
Davis. 

The other circuits are split on 
whether a violation of the sixth 
amendment right to effective 
assistance can ever be treated as 
harmless error, and, if so, which 
party has the burden of proof. It 
should be noted that, to my 
knowledge, the Supreme Court has 
never applied the harmless error 
doctrine to a case involving effective 
assistance of counsel, though in 
Chambers v. Maroney,'* for 
example, the Court seemed to 
indicate that some inquiry into 
prejudice is warranted. 


Retained v. appointed counsel 


Another area of conflict among the 
circuits—whether privately retained 
counsel should be judged by the 
same standard as court appointed 
counsel—has recently been 


addressed by the United States 
Supreme Court. In Cuyler v. 
Sullivan,'4 the defendant alleged he 
had not received effective assistance 
because his privately retained 
lawyers had conflicting interests 
since they represented him as well as 
two others charged with the murders 
of a labor official and his companion. 
The defense rested at the close of the 
state’s case, and Sullivan was 
convicted. The two co-defendants 
were later acquitted at separate 
trials. The state argued that relief 
should be denied, even if counsel 
were ineffective, because the 
defendant had not shown that the 
conduct of retained counsel involved 
state action, thereby failing to meet 
the 14th amendment requirement of 
such action before the sixth 
amendment can be applied to the 
states. 

The Fifth Circuit would have 
accepted this argument and denied 
relief. As the court explained in 
Fitzgerald v. Estelle: 


If a retained counsel’s actions . .. are 
challenged as less than reasonably effective 
in violation of the Sixth Amendment, state 
involvement through actual or constructive 
awarenes: of the error by the judge, 
prosecutor, or other responsible official who 
could have corrected it, must be shown.'® 


And the Florida courts have been 
even more restrictive. The Florida 
Supreme Court held in Cappetta v. 
Wainwright," that as a matter of 
federal constitutional law the sixth 
amendment, as applied to the states 
by the 14th, gives no relief to a 
defendant represented by 
incompetent but privately retained 
counsel. 

The Sullivan Court, however, did 
not accept the state’s argument. It 
held that “[s]ince the State’s conduct 
of a criminal trial itself implicates the 
State in the defendant’s conviction, 
we see no basis for drawing a 
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distinction between retained and 
appointed counsel that would deny 
equal justice to defendants who must 
choose their own lawyers.”!® 


Specific instances 
of ineffectiveness 


Although the issue of ineffective 

representation has been raised with 
increasing frequency recently, the 
courts are reluctant to reverse 
convictions on grounds of 
incompetence of counsel. Most of the 
cases where counsel has_ been 
declared ineffective, or where the 
petitioner has raised enough doubt to 
gain a hearing or a remand for a 
specific determination of 
ineffectiveness, have been 
concerned with three major areas: 
the right to appeal, guilty pleas, and 
conflict of interest. In other than 
these three areas, proving that the 
requisite degree of competence did 
not exist is improbable. 
Aware that counsel must make numerous 
tactical decisions in the course of the trial, 
courts will probably be reluctant to grant relief 
so long as the decision complained of is one 
which a competent attorney could have made, 
regardless of whether in the particular case it 
was the product of incompetence and 
adversely affected the defendant's rights.'® 

The court will, however, find 
incompetence when there is 
evidence of serious failure on the part 
of counsel. For example, the court 
has found counsel incompetent when 
defense counsel failed to object to 
the prosecutor’s discussion of the 
defendant’s prior record when such 
an objection would have resulted in 
an automatic mistrial;2° when counsel 
failed to object to the entry of a 
verdict though one of the polled 
jurors indicated his verdict was guilty 
with reasonable doubt;?! when 
counsel, whose client refused to 
agree to a deal with the state, told the 
jury the terms of the deal and 
presented evidence;22 when 
counsel refused to interview possible 
witnesses, leaving the interviewing 
up to the defendant who at all times 
prior to trial was in jail;?> and when 
counsel failed to investigate or raise 
at trial his client’s only possible 
defense.*4 

e Right to appeal—In addressing 
the issue of whether a convicted 
defendant whose counsel failed to 
inform him of his appellate rights 
was deprived of effective assistance 
in violation of the sixth and 14th 
amendments, the Fifth Circuit has 
taken two approaches, depending on 
whether the defendant’s lawyer was 


H 


privately retained or court 
appointed. However, in light of 
Cuyler v. Sullivan, this dichotomous 
approach appears invalid; the same 
standard should apply whether 
counsel is retained or appointed. 

The Fifth Circuit has not yet 
rendered a decision on the issue of 
retained versus appointed counsel 
since Sullivan. In view of its well- 
developed case law, the Fifth Circuit 
might well restrict Sullivan to 
conflict of interest cases or to cases 
where the defendant has gone to 
trial. However, since the Supreme 
Court cited approvingly the dissent 
in Fitzgerald v. Estelle (the Fifth 
Circuit case that distinguished 
retained from appointed counsel), 
the court might use Sullivan to 
remove the distinction between 
retained and appointed counsel. The 
latter seems more prudent. 

If the distinction is removed, then 
in cases involving the right to appeal, 
the court will be concerned with 
whether a defendant has been 
properly informed of his appellate 
rights. In the 1971 case of Lumpkin v. 
Smith,?® the Fifth Circuit held that 
representation is inadequate and the 
right to appeal is denied where 
appointed counsel fails to inform the 
client fully of his appellate rights. 
Counsel must inform his client of: his 
right to appeal, the procedure and 
time limits involved, and the right to 
appointed counsel on appeal. 

Norris v. Wainwright?’ illustrates 
how the court has developed the 
Lumpkin requirement to inform the 
defendant fully. Norris was 
convicted of murder in a Florida 
court. He did not appeal. Norris’ trial 
attorney claimed that he had told the 
petitioner about his right to an appeal 
and suggested that the petitioner 
appeal. The attorney also claimed 
that Norris told him not to appeal. 
Undisputed testimony indicated that 
the trial judge informed Norris that 
he had 30 days to appeal and if he did 
not have any money to hire an 
attorney, one would be supplied to 
him by the state. The court held that 
had Norris not been informed of his 
appellate rights or had the attorney 
disregarded Norris’ instructions to 
take an appeal, the petitioner would 
have been entitled to relief. 

The court explained that it was 
unnecessary to determine if the trial 
attorney informed Norris of the 
complete Lumpkin litany since the 
trial judge clearly did so and such 
action by a trial judge is sufficient, 


although not required, to satisfy 
Lumpkin.** The court also found that 
Norris had not directed his attorney 
to appeal and held that once a 
defendant is informed of | his 
appellate rights, he may not “let the 
matter rest” and then claim he did not 
waive his right to appeal. Since 
appellate review is not specifically 
granted by the Constitution, a 


voluntary and knowing waiver is 
unnecessary. 

e Guilty pleas—In Lamb ov. 
Beto,” the Fifth Circuit declared that 
counsel's only duty regarding guilty 
pleas is to see that such pleas are 
entered voluntarily and knowingly. 
If a plea is voluntary and knowing, it 
should be treated as an honest 
expression of guilt and a waiver of all 
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known and unknown defenses and 
the defendant may not raise claims 
relating to the deprivation of 
constitutional rights that occurred 
prior to the entry of the guilty plea. 

“Voluntary” and “knowing” are 
terms of art with somewhat 
circumscribed meanings. A plea is 
voluntary when a defendant is not 
induced to plead guilty by the 
conduct of the police, prosecutor, or 
court, that is, when he is not coerced 
into a plea or promised something in 
exchange for it. A plea is knowing 
when a defendant is aware of “the 
meaning of the charge, and what acts 
amount to being guilty of the charge, 
and the consequences of pleading 
guilty thereto .... °° To advise a 
client of his options properly, counsel 
must familiarize himself with the 
facts and the law relevant to his 
client’s case and impart to his client 
an understanding of the law in 
relation to the facts.*! While counsel's 
advice to his client need not be 
perfect, it must be reasonably 
competent. Where counsel has 
induced his client to plead guilty on 
patently erroneous advice, the 
petitioner will be granted relief. 

For example, in Herring v. 
Estelle,3* the defendant pleaded 
guilty to robbery in exchange for a 
25-year sentence when he properly 
should have been charged with 
aggravated assault and _ escape 
carrying a maximum combined 
sentence of seven years. The court 
held that Herring’s attorney 
“prepared himself too poorly to give 
effective assistance.”33 To be 
reasonably effective, Herring’s 
attorney should have advised him not 
to plead guilty or, at the very least, 
should have explained the law of 
robbery to him. 

e Conflict of interest—Requiring 
or permitting one attorney to 
represent more than one defendant 
does not constitute a per se violation 
of the constitutional guarantee of 
effective assistance of counsel. 
However, an accused, whether 
represented by retained or 
appointed counsel, is denied his 
constitutional guarantee, even in the 
absence of a showing of prejudice, 
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where his counsel actively represents, 


conflicting interests. The petitioner 
must demonstrate to the court that 
there has been actual conflict; there 
must be a significant divergence of 
interest among the jointly 
represented people. 


Fifth Circuit articulation 


The Fifth Circuit clearly 
articulated the requirements 
necessary to show a conflict of 
interest in the 1978 case of United 
States v. Alvarez.*4 Appellant 
Alvarez and 23 co-defendants were 
indicted for the importation, 
distribution, and _ possession of 
marijuana. Alvarez’s attorney 
represented 16 of the persons 
indicted, all of whom pleaded guilty 
pursuant to a plea _ bargaining 
agreement which required them to 
testify against a co-defendant 
represented by another attorney. 
The court accepted the pleas of all 16 
co-defendants except Alvarez who 
then withdrew his guilty plea and 
pleaded not guilty. Two of the 16 co- 
defendants, still represented by 
Alvarez’s attorney, were granted 
immunity to testify against Alvarez at 
his trial. 

Alvarez alleged that his trial 
attorney’s simultaneous repre- 
sentation of both him and the two co- 
defendants who testified at his trial as 
government witnesses created a 
conflict of interest depriving him of 
his right to effective assistance of 
counsel. The court agreed and 
indicated that undivided loyalty of 
counsel is essential to effective 
representation. Conflict-laden 
“representation is invidious, often 
escaping detection on review, and is 
tantamount to a denial of counsel 
itself.”55 For these reasons, once a 
defendant shows actual conflict, 
reversal is automatic. The court will 
not engage “in unreliable and 
misguided speculation as to the 
amount of prejudice suffered by a 
particular defendant.” 

The recent Supreme Court case of 
Cuyler v. Sullivan also dealt with the 
issue of conflict of interest. The 
Court basically agreed with the 
position the Fifth Circuit took in 
Alvarez: that “[i]n order to 
demonstrate a violation of his Sixth 
Amendment rights, a defendant must 
establish that an actual conflict of 
interest adversely affected his 
lawyer's performance”? and_ that 
“unconstitutional multiple 
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representation is never harmless 
error. 

Additionally, the Court answered 
one important question left 
unanswered in Alvarez and prior 
Supreme Court decisions: whether a 
state trial judge must inquire into the 
propriety of multiple representation 
even though no party lodges an 
objection. In Holloway v. Arkansas,*° 
the Court required state trial courts 
to investigate timely objections to 
multiple representation. However, 
the Sullivan Court did not require 
state trial courts to initiate an inquiry 
into the propriety of multiple 
representation unless the trial judge 
knows or reasonably should know 
that a particular conflict exists. The 
burden remains with the trial 
attorney. 

Even though the right to effective 
representation is fundamental, a 
defendant may waive the right to 
have his counsel free from an existing 
conflict of interest. However, a 
waiver is valid only if voluntarily and 
knowingly made. In order for a 
waiver to be voluntary and knowing, 
the state must show that the 
defendant was aware that a conflict 
of interest existed, realized the 
potential dangers of representation 
by counsel with a conflict, and was 
aware of his right to obtain new 
counsel.*° 


Conclusion 


Claims of ineffective assistance of 
counsel in criminal cases are being 
raised more and more frequently. 
Recent decisions by the Florida 
Supreme Court and the Fifth Circuit 
have made it easier for the defendant 
to prove ineffective assistance 
because defense attorneys—whether 
appointed or retained—are now held 
to a higher standard of proficiency. 
The requirement that the defendant 
prove that his trial was a farce anda 
mockery of justice has been replaced 
with the requirement that the 
defendant show that defense counsel 
did not render “reasonably effective 
assistance.” 

Current case law in the Fifth 
Circuit permits the following general 
statements. The Fifth Circuit may 
grant a new trial or a hearing on a 
showing of specific instances of 
ineffectiveness. However, even 
specific instances may not be 
enough; the court may also require 
the defendant to show prejudice. 
The Fifth Circuit presently 
distinguishes between retained and 


. 


appointed counsel but may well 
abolish that distinction in light of the 
Supreme Court’s decision in Cuyler 
v. Sullivan. Though claims of 
ineffectiveness are based on many 
different actions, new trials or 
hearings are most often granted 
when the claim involves the right to 
appeal, guilty pleas, or conflict of 
interest. However, other serious 
failures on the part of defense 
counsel have also resulted in new 
trials or hearings. What will happen 
depends on the facts and 
circumstances of each case. 

This area of the law is constantly 
changing. The careful defense 
attorney will be well-advised to 
monitor these changes. o 
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ENVIRONMENTAL LAW 


Federal and state 
regulation of 

hazardous waste 
management 


By Robert L. Rhodes, Jr. and 
Douglas H. MacLaughlin 


The environmental revolution of 
the 1970’s focused primarily on 
regulation of air and water pollution. 
The 1980's will be marked by 
intensive environmental regulatory 
efforts in another major area of 
concern—the management of 
hazardous waste. The purpose of this 
article is to summarize the 
development of federal regulatory 
requirements for hazardous waste 
management and to review the 
current status of Florida’s response to 
these federal requirements. 


Resource Conservation and 
Recovery Act of 1976 


Subtitle C of the Resource 
Conservation and Recovery Act of 
1976 (RCRA)! directs the 
administrator of the United States 
Environmental Protection Agency 
(EPA) to implement a comprehen- 
sive program for the management of 
“hazardous waste.”? The statutory 
scheme calls for a program that will 
allow the responsible agencies to 
track hazardous waste from the point 
of generation to the point of ultimate 
disposal.’ 

Section 3001, RCRA, directs EPA 
to develop and promulgate criteria 
for identifying the characteristics of 
hazardous waste and for listing 
hazardous waste.‘ In addition to 
developing these criteria, EPA must 
promulgate regulations that actually 
identify hazardous waste character- 


istics and list particular hazardous 
wastes.5 

EPA is also required to develop 
standards of performance to be 
followed by various participants in 
the “life” of a hazardous waste. 
Standards are to be developed for 
generators® and transporters’ of 
hazardous waste. In addition, 
detailed performance standards will 
be established for owners and 
operators of facilities for 
treatment, storage or disposal of 


hazardous waste (hazardous waste: 
management facilities or 


facilities) 

The performance standards 
developed for HWM facilities are to 
be implemented through a permit 
program.® Generators and 
transporters will not be required to 
obtain permits but will be required to 
take other steps to assure compliance 
with applicable performance 
standards.!® 

Like many other federal 
environmental laws, RCRA provides 
for initial federal implementation 
and enforcement. The states, 
however, are strongly encouraged to 
develop hazardous waste manage- 
ment programs. Section 3006 directs 
EPA to publish guidelines to assist in 
the development of state hazardous 
waste programs.!! In addition, the 
statute outlines the procedure 
through which state hazardous waste 
managment programs can be 
implemented in lieu of the federal 
program.!? 


EPA’s hazardous waste manage- 
ment system regulations 


EPA published proposed 
regulations designed to implement 
the hazardous waste management 
requirements of RCRA in late 1978.'° 
These proposals were at once highly 
complex and highly controversial. 
EPA held five public hearings and 
received oral testimony from 
hundreds of persons on the proposed 
regulations. In addition, over 1,000 
written comments were submitted 
by states, by affected industrial, 
agricultural and other commercial 
interests, and by _ environmental 
interest groups.'* In May 1980 EPA 
issued final regulations implement- 
ing the hazardous waste manage- 


the 


ment program.!'> The final 
regulations are no less complex or 
controversial than the earlier 
proposal.!6 

e Part 260 - General: Part 260 is a 
general housekeeping regulation. It 
addresses questions of confidenti- 
ality of information," definitions of 
significant terms,'* and procedural 
issues such as petitions for 
rulemaking.'® Appendix I to Part 260 
includes a very helpful overview of 
the Subtitle C hazardous waste 
management program.2° 

e Part 261 - Identification and 
Listing of Hazardous Waste: Part 261 
is the keystone of the hazardous 
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waste management program 
regulations. It is through _ this 
regulation that one answers the basic 
question: Is this particular material a 
hazardous waste subject to the 
Subtitle C requirements? 

This critical threshold issue breaks 
down into two questions. First, is the 
material in question a waste? Second, 
if the material is a waste, is it 
hazardous? 

Subject to certain specific 

exclusions,?! “solid waste” is defined 
as “any garbage, refuse, sludge or 
other waste material . .. .”2? The term 
“other waste material” includes: 
any solid, liquid, semi-solid or contained 
gaseous material, resulting from industrial, 
commercial, mining or agricultural operations 
or from community activities which: 
(1) is discarded or is being accumulated, 
stored, or physically, chemically or 
biologically treated prior to being discarded; 
or 


(2) has served its original intended use and 
sometimes is discarded; or 

(3) is a manufacturing or mining by-product 
and sometimes is discarded.” 


One of the most controversial aspects 
of Part 261 is EPA’s decision to insert 
the word “sometimes” in_ this 
definition. The effect of this action is 
to include within the concept of solid 
waste certain materials that are in 
fact used, reused, recycled or 
reclaimed if this material is 
“sometimes” discarded. Numerous 
commentors have taken the position 
that EPA has no authority to regulate 
materials that are used, reused, 
recycled or reclaimed because these 
materials are not wastes. EPA’s 
Solomonic approach to this difficulty 
is discussed below. 

If the material under consideration 
is a solid waste, then the next critical 
issue is whether the solid waste is 
“hazardous.” Certain solid waste 
materials have been expressly 
excluded from Subtitle C hazardous 
waste management requirements.*4 


If a solid waste does not fall into an 
excluded category, then there are 
two ways that it may be considered 
hazardous. First, a waste or waste 
stream will be considered hazardous 
if it appears on one of the specific 
lists of hazardous wastes contained in 
Part 261.5 Second, if a particular 
waste is not listed, it may still be 
considered hazardous if it exhibits a 
hazardous waste characteristic 
identified in the regulations.*6 
Hazardous waste characteristics 
have been established for 
ignitability,2” corrosivity,?§ 
reactivity,®® and toxicity.* 

In summary, a solid waste is 
hazardous if: (1) it is not expressly 
excluded; and (2) it is either listed as 
hazardous or exhibits one of the 
hazardous waste characteristics set 
forth in Part 261. 


Exemptions limited 


Part 261 provides limited 
exemptions for persons handling 
certain volumes or types of 
hazardous waste. Generally, persons 
who generate a total of less than 1000 
kilograms (approximately 2,200 
pounds) of hazardous waste in a 
calendar month are exempt from the 
requirements of Subtitle C if certain 
conditions are met.*! This “small 
generator exemption” is more 
limited for generators handling 
certain types of acutely hazardous 
waste.*2 

Part 261 also effectively establishes 
an exemption for many persons 
handling hazardous waste that is 
used, reused, recycled or reclaimed. 
Although EPA has held firm to its 
position that it has the legal authority 
to regulate these materials on the 
theory that they are “sometimes 
discarded,” the agency has elected to 
impose only limited requirements at 
this time.33 These limited 
requirements apply only to a 
hazardous waste which is a sludge or 
which is actually listed in Part 261.54 
Furthermore, these requirements are 
applicable only to the transportation 
or storage of these materials prior to 
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their actual use, reuse, recycling or 
reclamation. 

e Part 262 - Generator Standards: 
A person engaged in the generation 
of hazardous waste must notify%¢ 
EPA of this activity, must obtain an 
EPA identification number, and 
must comply with the standards set 
forth in Part 262.37 These standards 
include proper use of a manifest 
form for off-site transportation of the 
hazardous waste,** compliance with 
packaging, labeling, marking, and 
placarding requirements®® and 
compliance with certain record- 
keeping and reporting provisions.‘ 

e Part 263 - Transporter 
Standards: Like a_ generator, a 
hazardous waste transporter must 
notify EPA that it is engaged in 
transportation activity and must 
obtain an EPA identification 
number.‘! The transporter will be 
required to comply with manifest 
system and recordkeeping 
requirements.*? “On the road” safety 
requirements will generally be 
governed by Department of 
Transportation regulations.” 

e Parts 264 and 265 - HWM. 
Facilities Standards: Before 
discussing the HWM facilities 
standards, it is necessary to review 
the statutory scheme for 
implementation of the hazardous 
waste management program. 
Hazardous waste generators and 
transporters and owners and 
operators of hazardous waste HWM 
facilities are required to file a 
notification with EPA that reports 
the location and general description 
of the activity and the hazardous 
waste being handled.‘4 This 
notification was due 90 days after 
promulgation of the Part 261 
regulations, i.e., by not later than 
August 18, 1980.45 


Permitting regulations 


The permit requirements 
established under $3005 go into 
effect six months after promulgation 
of the regulations implementing the 
program.“ The RCRA permit 
regulations were promulgated as 
part of the federal consolidated 
permit regulations issued 
contemporaneously with the 
hazardous waste management 
regulations.7 Thus, RCRA permit 
requirements will be effective on 
November 19, 1980. 

These permit requirements apply 


both to new and existing facilities.* 
Congress recognized, however, that 
EPA would be unable to issue 
individual permits to the numerous 
existing HWM facilities within the 
statutory timetable. Therefore, the 
statute contains a provision that 
creates “interim status.”4° Any person 
who: (a) owns or operates an HWM 
facility that was in existence on the 
date of the enactment of RCRA (i.e., 
October 21, 1976);5° and (b) has 
complied with the _ notification 
requirements discussed above; and 
(c) has made an application for a 
permit will be treated as having been 
issued a permit for the purposes of 
RCRA until EPA takes administra- 
tive action on the permit application. 
In other words, a person who 
qualifies for interim status will be 
authorized to continue to operate the 
HWM facility without a site-specific 
permit for an indefinite time period. 

With the RCRA permitting 
requirements and interim status 
provisions as a background, we may 
now turn to the Part 264 and Part 265 
standards for HWM facilities. EPA 
has embarked upon a_ phased 
approach to the development of 
HWM facility standards.*! The 
current Parts 264 and 265 are “Phase 
I” under the EPA scheme. Part 264 
contains general administrative and 
nontechnical operating standards for 
HWM facilities that do not qualify 
for “interim status.” Part 265 contains 
avery similar set of general standards 
for “interim status” HWM facilities 
and, in addition, contains a nearly 
complete set of operating standards 
for these existing facilities. 

The general requirements 
contained in both Part 264 and Part 
265 include requirements for waste 
analyses,®? facility security,®® 
inspections,*4 personnel training 
requirements, and preparedness 
and prevention plans.** In addition, 
manifest system, recordkeeping®® 
and reporting *® requirements are 
established. The interim status Part 
265 operating standards go on to 
establish groundwater monitoring 
requirements,® facility closure and 
post-closure requirements,*! and 
financial responsibility require- 
ments.®2 In addition, specific 
performance standards for particular 
HWM facilities are included,® e.g., 
surface impoundments, land fills, 
incinerators, etc. 

In the future, Phase II regulations 
will be developed to establish a set of 
technical regulations under Part 264 


“which will allow permits to be 
issued based on the Agency’s best 
engineering judgment of the 
technical requirements which 
individual facilities must meet.” 

Phase III Part 264 standards will 
ultimately be developed. These rules 
are to be more definitive than the 
Phase II standards and should “make 
the permitting process more 
straightforward.”® 

e State program requirements: 
As part of the Consolidated Permit 
Regulations referred to above, EPA 
promulgated its guidelines for 
review and approval of. state 
hazardous waste management 
programs under §3006.% The State of 
Florida has already begun an effort 
to develop statutory and regulatory 
authority so that it may submit a plan 
for approval by EPA. 


Florida law 


On June 4, 1980, the Florida 
Legislature passed Chapter 80-302, 
Laws of Florida. This act 
significantly amends the Resource 
Recovery and Management Act 
(RRMA) which is Part IV of Chapter 
403, Florida Statutes. The innocuous 
title of RRMA belies its content, for 
the passage of these amendments 
now establishes RRMA as one of the 
most comprehensive environmental 
statutes in existence in Florida—the 
cradle-to-grave regulation of 
hazardous wastes within the state. 

The RRMA amendments are even 
more comprehensive than the 


‘federal hazardous waste program 


established in RCRA _ previously 
noted. Similar to RCRA, the RRMA 
amendments provide for a 
regulatory program for all 
generators, transporters, treaters, 
storers and disposers of hazardous 
waste.*7 In addition, the RRMA 
amendments, unlike RCRA, 
establish a Hazardous Waste 
Management Trust Fund to help 
alleviate problems caused by 
hazardous wastes.® 


Florida regulatory program 


One of the main purposes for 
passing the RRMA amendments was 
to allow the state to operate a 
hazardous waste program which can 
exist in lieu of the federal hazardous 
waste program under RCRA. Before 
such a delegation can take place, the 
state program must be equivalent to 
the federal program.® Asa result, the 
amendments to RRMA authorizing 
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the state regulatory program for 
hazardous waste generators, 
transporters, treaters, storers and 
disposers are very similar to the 
federal RCRA statutory language. 

RRMA, as RCRA, is a solid waste 
managment act. “Solid waste,” as 
previously defined by RRMA, 
included only solids and semisolids. 
The state definition of “solid waste” 
was amended to also include liquids 
and contained gases to coincide with 
the RCRA definition.” 

As a result, the jurisdiction of 
RRMA expanded considerably. For 
example, liquid waste ponds, 
whether hazardous or nonhazardous, 
are now subject to the requirements 
of RRMA, whereas before this 
legislation they were not. 

Many other parts of the RRMA 
amendments regulating hazardous 
waste from generation through 
disposal are also identical to RCRA, 
in actual language if not in effect. 
This holds true for the key statutory 
definitions of “hazardous waste,” 
“disposal,” “manifest,” “storage” and 
“treatment.”7! Hazardous waste 
identification procedures involve 
establishing lists and hazardous 
waste criteria, similar to RCRA 
procedures.72 Standards for 
generators, transporters, treaters, 
storers and disposers are almost 
word for word from RCRA,’73 
including the requirement for a 
manifest system to trace the wastes 
from generation to final disposal. As 
in RCRA, permits are required for all 
hazardous waste treaters, storers and 
disposers.74 The RCRA requirements 
for financial responsibility for those 
handling hazardous wastes are 
covered in the Florida Act.’ 
Provisions for taking actions in 
instances of imminent hazards 
involving hazardous wastes,” and 
applying penalties of $25,000 per 
day, ($50,000 per day for subsequent 
convictions),”” are in the RRMA 
amendments as well as in RCRA. 


State may develop rules 


Such statutory similarity would 
allow the development of a state 
regulatory program identical to the 
federal regulations. However, the 
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state can satisfy the equivalency 
requirements of RCRA by adopting 
rules that are different than the 
federal regulations, but achieve the 
same effect. In fact, the RRMA 
amendments provide a mechanism 
for the adoption of rules stronger 
than the federal regulations. The 
RRMA amendments note that in 
order for the state to adopt a 
standard more stringent than RCRA 
regulations, the Environmental 
Regulation Commission, (ERC), 
must find a compelling need for such 
a standard.”* If the ERC wants to 
include in the state rules the 
regulation of a hazardous waste not 
included in the federal regulations, it 
must find that such a waste poses an 
imminent hazard to the public 
health, safety, welfare, or the 
environment.”® In either case, the 
Governor and Cabinet are to review 
and rule on the ERC decision.*° 

The RRMA amendments 
concerning the regulatory program 
do have some additional provisions 
which are not in RCRA. For 
example, the RRMA amendments 
indicate a generator or transporter 
which has complied with this Act and 
has contracted for the disposal of 
hazardous waste with a licensed 
hazardous waste disposer or 
processor is relieved of liability for 
that waste upon receipt of a 
certificate of disposal from that 
facility! RCRA has no_ such 
provision. The most _ noticeable 
difference between the two Acts is 
the inclusion of the hazardous waste 
facility siting section in the state act, 
which is not in RCRA.* 


Proper siting difficult 


The proper siting of a hazardous 
waste storage, treatment, or disposal 
facility is one of the most difficult 
problems in hazardous waste 
management. Once the very 
demanding physical requirements 
for locating such a facility are met, 
the siting is often prevented due to 
the understandable local attitude of 
“T don’t want it in my backyard.” Yet 
such facilities are very much needed, 
(Florida presently has no licensed 
hazardous waste facilities, but yet is 
producing up to 580,000 metric tons 
of hazardous waste per year).®° Thus, 
an amendment was added to RRMA 
to provide a mechanism to overcome 
local opposition to siting a facility 
when it could be shown that the site 
was safe and needed.* If a person 
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seeking to operate such a facility is 
denied the right to operate by local 
law, he may petition the Governor 
and Cabinet to overrule the local law, 
provided he gets a permit from the 
Florida Department of Environ- 
mental Regulation (DER) and 
provided the regional planning 
council for the area where the site is 
located has recommended a variance 
from the local laws or has not acted 
within 90 days of his request for such 
a recommendation. 


Florida Hazardous Waste 
Management Trust Fund 


The RRMA amendments 
established the Hazardous Waste 
Management Trust Fund (HWMTF) 
which is to be used to help pay for the 
cleanup of hazardous waste 
problems when other remedies are 
not immediately available.** The 
state can then seek recoupment of 
these expenditures. 

The HWMTF can be used to abate 
or substantially reduce an immediate 
and substantial danger caused by 
hazardous waste to human health, 
safety or welfare, or to the 
environment.®* The fund may also be 
used to pay for restoration of areas 
damaged by abandoned hazardous 
waste sites, to maintain and monitor 
an area where hazardous wastes have 
been disposed of, and to pay 
property damages which are the 
proximate results of hazardous 
wastes released into the environment 
after October 1, 1980.87 

Money expended from the fund is 
to be recoverable, jointly and 
severally, from the person or persons 
responsible for the management of 
the hazardous waste causing the need 
for the expenditure.** The DER is to 
request refunds, and if such refunds 
are not paid within 30 days, such 
requests are to be turned over to the 
Department of Legal Affairs.®° 

Sources of funding for the 
HWMTF include appropriations by 
the legislature, ($600,000 was initially 
appropriated) permit fees, fines, 
reimbursements, grants, and excise 
tax fees.° The HWMTF is not to 
exceed $10 million.®! 

The excise tax, which will 
probably be the main source of 
funding for the HWMTF, is to be 
paid by generators of hazardous 
waste in the state.®2 The tax will not 
begin until October 1, 1981, and then 
for one year will be 1 percent of the 
price charged for storing, treating, or 
disposing of hazardous wastes, 


increasing 1 percent each year until 
the tax is 4 percent.*? Generators are 
exempted from the tax when they are 
local governments, when the 
hazardous waste is treated to the 
point of being rendered nonhazard- 
ous, and when the generator treats or 
disposes of his hazardous waste on 
the site where it was generated.*4 The 
tax will be collected by the 
Department of Revenue based upon 
records submitted to it by DER. 


Development of Florida’s program 


The RRMA amendments charge 
the DER with the responsibility to 
implement, administer and enforce 
this Act. The RRMA amendments 
also establish a Hazardous Waste 
Policy Advisory Council to review 
and make suggestions concerning 
DER’s development of the 
hazardous waste program.% The 
Council will consist of 13 members 
appointed by the Governor from 
industry, local governments, 
environmental concerns and _ the 
general public. 


The DER is presently developing 
rules for the state hazardous waste 
program. Public workshops are 
being held by DER to get the public’s 
input into the program. Issues 
include the following: whether the 
DER should adopt portions of the 
federal hazardous waste regulations 
by reference; where the state rules 
should be different than the federal 
regulations, but equal in effect; 
whether any DER rules should be 
more stringent than the federal 
regulations; and how the state 
hazardous waste facility permit rules 
should be written so that they are 
effective yet not overly burdensome. 


The goal of the DER is to have all 
rules adopted, a full program 
operating, and final authorization 
from the federal EPA to run the 
hazardous waste program in lieu of 
the federal government by late 1981 
or early 1982. The HWMTF program 
will probably be instituted well 
before this time. 


Until all of the DER rules are 
adopted and Florida gets final 
authorization to operate its 
hazardous waste program in lieu of 
the federal program, the federal EPA 
is responsible for implementing and 
enforcing RCRA in Florida. 
However, DER and EPA are 
entering into a cooperative 
arrangement” whereby DER will be 
performing several tasks for EPA, 


(e.g., gathering and analyzing data, 
doing laboratory work, and 
providing assistance to permittees). 
EPA will be responsible for 
enforcing RCRA while it is in effect 
in Florida, but DER will be doing 
much of the day-to-day work. This 
will avoid some duplication in state 
and federal data gathering and 
inspection activities, but duplication 
will remain in permitting and 
enforcement until RRMA may 
operate in lieu of the federal 
program. 


Conclusion 


Implementation of the federal and 
state hazardous waste management 
laws will have a significant effect on 
thousands of industries, businesses 
and private persons in Florida. The 
challenge before both the regulators 
and those being regulated is to 
develop a hazardous waste program 
in Florida that is both effective and 
not overly burdensome. oO 


' Pub. L. No. 94-580, 90 Stat. 2795 (codified 
in 42 U.S.C §§6921-6931). Citations herein 
will be to the sections of RCRA as they appear 
in the Statutes at Large, e.g., “§3001.” This 
article discusses Subtitle C of RCRA. RCRA 
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contains a number of other important 
provisions that are beyond the scope of this 
article. For example, Subtitle D, RCRA, 
provides for the development of federal 
guidelines for state programs for the control of 
the disposal of nonhazardous solid waste. In 
addition, Subtitle H authorizes various 
research, development, demonstration, and 
information projects. RCRA also includes 
provisions for citizen suits to mandate the 
enforcement of the requirements of the law or 
the performance of any nondiscretionary act 
or duty imposed under the Act. $7002. In 
addition, EPA has rather extensive authority to 
seek immediate injunctive relief in federal 
district court to prohibit handling of 
hazardous waste in a manner that results in an 
“imminent and substantial endangerment to 
health or the environment . . . .” $7003. 

2 “Hazardous waste” is a subset of a larger 
universe of “solid waste.” Congress has 
defined the term “solid waste” broadly to 
include: 


any garbage, refuse, sludge from a waste 
treatment plant, water supply treatment plant, 
or air pollution control facility and other 
discarded material, including solid, liquid, 
semisolid, or contained gaseous material 
resulting from industrial, commercial, mining, 
and agricultural operations, and from 
community activities ... . 
§1004(27). Thus, congress has decreed that 
solid waste includes liquid, semisolid, and 
gaseous waste materials. 

3 This is popularly referred to as the “cradle- 
to-grave” management system. 
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® §3005. 

10 See the discussion of generator and 
transporter requirements in the text infra. 

§3006(a). 

12 §3006(b). 

13 43 Fed. Reg. 58956-59022 (December 18, 
1978). A supplemental proposal was published 
in August, 1979. 44 Fed. Reg. 49402-49404 
(August 22, 1979). 

4 45 Id. 33085 (May 19, 1980). 

18 Id. 33065-33285, to be codified at 40 
C.F.R., Parts 260-265. Citations herein will be 
to the sections of the regulations as they will 
appear in Code of Federal Regulatic e.g., 
“§261.2.” Portions of Parts 260, 262 and 263 had 
been published in February 1980. Id. 12721- 
12744 (February 26, 1980). These provisions 
were republished in the May 19, 1980, version 
of the final regulations. In addition, on July 
16,1980, EPA published revisions to certain 
portions of Part 261. Id. 47832-47834, to be 
codified at 40 C.F.R. §261.31, §261.32, & 
Appendices VII-VIII, Part 261. It should be 
noted that certain portions of the EPA 
hazardous waste management regulations 
were promulgated in “interim final” form. 
This means that the regulations are “final” for 
the purposes of implementing the statutory 
requirements but that EPA will consider 
additional public comment and may make 
revisions at a later date. 

16 Since the publication of the hazardous 
waste management regulations on May 19, 
1980, EPA has received thousands of questions 
concerning the applicability of the regulations. 
In response, EPA has published a notice of its 
intent to issue explanatory “Regulatory 
Interpretation Memoranda” on a number of 
issues. Id. 55386-55388 (August 19, 1980). The 
controversiality of the final regulations is 
underscored by the fact that over fifty 
separate petitions for review have been filed 
challenging the regulations. These petitions 
have all been consolidated under the 
designation Shell Oil Company v. EPA, No. 
80-1532 (D.C. Cir., filed May 19, 1980.) 

17 §260.2. 

18 §260.10. 

19 §§260.20-260.22. 

20 45 Fed. Reg. 33077-33082 (May 19, 1980). 

21 The exclusions are listed at §261.4(a). 
Included in this exclusionary language are 
“[i]Jndustrial wastewater discharges that are 
point source discharges subject to regulation 
under Section 402 of the Clean Water Act, as 
amended.” §261.4(a)(2). An EPA comment, 
however, makes it clear that the exclusion 
applies only to the actual point source 
discharge and does not exclude industrial 
wastewater being collected, stored or treated 
prior to discharge. 45 Fed. Reg. 33120 (May 19, 
1980). 

22 §261.2(a). 

23 §261.2(b) (emphasis supplied). 

*4 The materials include household waste, 
certain agricultural waste, mining overburden 
returned to the mine site, certain waste 
generated primarily from the combustion of 
coal or other fossil fuels, and waste associated 
with the exploration, development, or 
production of crude oil, natural gas or 
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geothermal energy. §261.4(b). 

25 §261.3(a) (2) (i). The lists include hazardous 
waste from nonspecific sources (§261.31) and 
from specific sources (§261.32). In addition, 
certain commercial products, off- 
specification species, containers, and _ spill 
residues are listed for treatment as hazardous 
waste under certain circumstances. §261.36(e) 
& (f). Generally, these materials are treated as 
waste only upon actual disposal. 

26 §261.3(a) (2) (iii). 

27 §261.21. 

28 §261.22. 

29 §261.23. 

30 §261.24. This hazardous waste 
characteristic is more properly described as 
“EP toxicity”. The critical determination is 
whether a representative sample of the waste 
material contains concentrations of certain 
contaminants in excess of levels defined in the 
regulation. 

31 §261.5. In order to qualify for this 
exemption, the generator must: 


either treat or dispose of the waste in an on-site 
facility, or ensure delivery to an off-site 
treatment, storage or disposal facility, either of 
which is 

(1) Permitted by EPA under Part 122 of 
this chapter or by a State with a hazardous 
waste management program authorized under 
Part 123 of this chapter [i.e., an approved 
RCRA-type facility]; 


(2) In interim status under Parts 122 and 
265 of this chapter; [See the discussion of 
interim status in the text infra.]; or 

(3) Permitted, licensed, or registered by a 
State to manage municipal or industrial solid 
waste. [§261.5(d)]. 

32 §261.5(c). 

33 §261.6. 

34 §261.6(b). 

38 Id. 

36 See the discussion of notification 
requirements in the text infra. 

37 §262.12. 

§§262.20-262.23. 

39 §§262.30-262.33. 

49 §§262.40-262.43. 

41 §263.11. 

42 §§263.20-263.22. 

43 §263.10(a). The Department of 
Transporation regulations are codified at 49 
C.F.R., Parts 171-179. EPA and the 
Department of Transportation have entered 
into a Memorandum of Understanding 
concerning their mutual responsibilities for 
enforcement of transportation requirements 
for hazardous waste. 45 Fed. Reg. 51645-51646 
(August 4, 1980). 

44 §3010(a). 

45 The procedure for filing the notification is 
set forth at 45 Fed. Reg. 12746-12754 
(February 26, 1980). When the Part 261 
regulations are revised to include additional 
hazardous waste streams, notification will 
have to be filed by affected persons within 90 
days of the publication of the revised 
regulations. 

46 §3010(b). 

47 45 Fed. Reg. 33289-33588 (May 19, 1980), 
to be codified at 40 C.F.R., Parts 122-125. 

48 Id. 33170-33171. 

49 §3005(e). 
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existence as of October 21, 1976, may create a 
problem for a facility that was not in existence 
on that date. Based upon the “plain meaning” 
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interim status. If the facility does not receive a 


permit prior to November 19, 1980, then it 
must cease operation. Presumably, many 
facilities have come into existence in the four- 
year period since the enactment of RCRA. 
Congress has been made aware of this 
potential problem and legislation was pending 
at the time of the preparation of this article that 
will provide a remedy. 

It should also be noted that the EPA 
hazardous waste management regulations 
define the term “existing facility” as a facility 
for which construction had commenced on or 
before October 21, 1976. §260.10(20). 
Construction had commenced if: 


(i) The owner or operator has obtained all 
necessary Federal, State, and local pre- 
construction approvals or permits; and either 
(ii) (a) a continuous physical on-site 
construction program has begun, or 
(b) the owner or operator has entered 
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- for construction of the facility to be 
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5! 45 Fed. Reg. 33156-33157 (May 19, 1980). 

52 §§264.13, 265.13. 

53 §§264.14, 265.14. 

54 §§264.15, 265.15. 

55 §§264.16, 265.16. 
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61 §§265.110-265.120. 
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6 45 Fed. Reg. 33156 (May 19, 1980). 

65 Td. 
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C.F.R., Part 123. 
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68 Fla. Laws 1980, ch. 80-302, Stat. 
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69 Resource Conservation and Recovery Act, 
42 U.S.C. §6921-6931. 

70 Fla. Laws 1980, ch. 80-302, Fira. Strat. 
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72 Id., §403.720. 
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74 Id., §403.722. 
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77 Id., §403.727. 

78 Id., §403.704(16). 

79 Id. 


80 Td. 

81 Td., §403.725(7). 

82 Id., §403.723. 

83 FLORIDA RESOURCES AND ENVIRONMENTAL 
ANALYsIS CENTER—F LORIDA STATE UNIVERSITY, 
Hazarpous WasTE SURVEY FOR THE STATE OF 
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84 Fla. Laws 1980, ch. 80-302, Fia. Stat. 
§$403.723. 

85 Stat. §403.725. 

86 Stat. §403.725(1). 

87 Td. 

88 Stat. §403.725(7). 

89 Td. 

9 Fa. Stat. §403.725(2). 

Stat. §403.725(6). 

9 Fria. Stat. §403.725(5) (a). 

93 Stat. §403.725(5)(b). 

94 Stat. §403.725(5). 

95 Stat. §403.704(16). 

96 Stat. §403.729. 

87 See 45 Fed. Reg. 33784 (May 20, 1980). 
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Must public 
employers risk a 
severe case of 
sunburn in 
preparation for 
collective 
bargaining? 


By John-Edward Alley 


This month’s column is the second of a two- 
part discussion on the applicability of Florida’s 
Public Records Act and Sunshine Law to 
discussions between a public employer and its 
legal counsel relative to collective bargaining 
with public employee organizations. Part I, 
printed in the October 1980 issue of The 
Florida Bar Journal, discussed the Public 
Records Act; this months concluding 
installment will deal with Florida’s Sunshine 
its application to collective 
bargaining discussions within the public 
sector. 


The breadth of the language used 
in the Sunshine Law'’ raises many 
legal questions as to its coverage. 
Thus far, the Florida Legislature has 
set forth no precise guidelines, and 
the burden of application has been 
on the judiciary. With two 
exceptions, the judiciary has 
expanded the Sunshine Law to its 
fullest coverage, bringing all actions 
of a governmental agency within the 
bright light of public scrutiny. 

The elements necessary for 
coverage of the Sunshine Law are: 
(a) a meeting; (b) at which official 
acts are to be taken; (c) by members 
of a board or commission enumer- 
ated in the statute. The courts have 
been very liberal in their interpreta- 
tion and application of these 
elements in the Sunshine Law. 


Meetings 


The statute has been construed to 
cover any meeting where the 
members of a public body may deal 
with some matter on which 
foreseeable action will be taken and 
not just where formal action is to be 
taken. Moreover, the courts have 
intimated that to constitute a meeting 
there does not have to be a formal 
gathering attended by a quorum of 
the members necessary to do 
business. The Attorney General has 
opined that even a telephone 
conversation between two members 
of a board might constitute a meeting 
within the meaning of the law." 
However, his opinion recognized 
that telephone conversations, or 
informal conversations between 
officials in hallways, restaurants, etc., 
although perhaps within the statute, 
differ from the ordinary definition of 
a meeting and would not require 
advance public notice. The Attorney 
General observed that such 
conversations could not be used 
intentionally to circumvent the 
notice requirement and the public 
eye or there would be a violation of 
the statute.!5 

In Board of Public Instruction of 
Broward County v. Doran, 224 So.2d 
693 (Fla. 1969), the Supreme Court 
held that school boards could no 
longer meet in executive sessions 
behind closed doors to discuss school 
board business. Relying upon 
legislative history, the court opined 
that it was the intent of the legislature 
to cover any meetings of the 
members of a board or commission 
where the members deal with any 
matter on which “foreseeable” action 
will be taken by the board and that 
the public had the right to be present 
at all phases of decision making. 

In City of Miami Beach v. Berns, 
245 So.2d 38 (Fla. 1971), the court 
rejected the argument that the 
Sunshine Law extends only to formal 
gatherings of public bodies 
conducted behind closed doors and 
attended by a quorum of members. 
The court asserted that the statute 
was meant to cover all “secret” or 
closed meetings. It was on this latter 
point that the court gave its now 
frequently quoted definition of a 
closed or secret meeting. 


A secret meeting occurs when public 
officials meet at a time and place to avoid 
being seen or heard by the public. When at 
such meetings officials mentioned in Fla. Stat. 
§286.011, F.S.A., transact or agree to transact 
public business at a future time in a certain 
manner they violate the government in the 
sunshine law, regardless of whether the 
meeting is formal or informal. (245 So.2d at 41) 


The court also emphasized that no 
exception applied for “privileged” or 
litigation-oriented discussions, 
stating that no such exemption would 
exist unless the legislature amends 
the statute. 


Official acts taken 


The statute provides that “All 
meetings . . . at which official acts are 
to be taken are declared to be public 
meetings. ” As the earlier 
discussion of the Doran case reflects, 
the courts have construed this to 
cover every step in the decision- 
making process. The Supreme Court 
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has held that a school board could not 
avoid the Sunshine Law by 
characterizing its decision-making 
process as “quasijudicial” rather than 
legislative or administrative. Thus, 
almost any action taken between 
“members” at “meetings” will be 
covered by the law. This accords 
with the Supreme Court's declared 
intention of construing the Sunshine 
Law as broadly as possible. 

The court made clear in Times 
Publishing Company v. Williams, 
222 So.2d 470 (Fla. 2d D.C.A. 1969), 
that every step in the decision- 
making process was to be considered 
an official act under the Sunshine 
Law: 

Every thought, as well as every affirmative 
act, of a public official as it relates to and is 
within the scope of his official duties, is a 
matter of public concern; and it is the entire 
decision-making process that the legislature 
intended to affect by the enactment of the 
statute before us . .. Every step in the decision- 
making process, including the decision itself, is 
a necessary preliminary to formal action. It 
follows that each such step constitutes an 
“official act,” an indispensable requisite to 
“formal action,” within the meaning of the act. 
[222 So.2d at 473, Emphasis in the original] 


This interpretation was agreed 
with by the lower court in Berns and 
affirmed by the Supreme Court, and 
is another example of the expansive 
coverage of the statute. 

In Canney v. Board of Public 
Instruction of Alachua County, 
Florida, 278 So.2d 260 (Fla. 1973), on 
rehearing, the Supreme Court stated 
that a case involving a school board 
meeting behind closed doors to 
decide disciplinary action could not 
escape application of the Sunshine 
Law by characterizing the action as 
“quasijudicial” rather than legislative 
or administrative. Notwithstanding 
the categorization of the activity, the 
court held the meeting would still 
constitute a meeting of a legislative 
body behind closed doors. In so 
holding, the court made the 
following observation: 

Various boards and agencies have obviously 
attempted to read exceptions into the 
Government in the Sunshine Law which do not 
exist. Even though their intentions may be 
sincere, such boards and agencies should not 
be allowed to circumvent the plain provisions 
of the statute. The benefit to the public far 


outweighs the inconvenience of the board or 
agency. If the board or agency feels 
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aggrieved, then the remedy lies in the halls of 
the Legislature and not in the efforts to 
circumvent the plain provisions of the statute 
by devious ways in the hope that the judiciary 
will read some exception into the law. [278 
So.2d at 264] 

It is of interest that the decision of 
the court in this case is diametrically 
opposed to the original decision, 
which was withdrawn when 
rehearing was granted. Thus, any 
action by a public official acting 
within the scope of his official duties 
would appear subject to the Sunshine 
Law, notwithstanding any categori- 
zation of the meeting or label placed 
thereon. 


Members of a board or 
commission 


The statute provides that “any 
person who is a member of a board 
or commission” is subject to its 
requirements. The meaning of this 
phrase was discussed in the labor 
context by the Second District Court 
of Appeal in Bennett v. Warden, 333 
So.2d 97 (Fla. 2nd D.C.A. 1976). 
There, the court dealt with a demand 
by a labor organizer to be present at 
meetings between a president of a 
junior college and a group of junior 
college employees called the Career 
Employees Council, who were 
designated as representatives of the 
career employees of the junior 
college for the purpose of discussing 
problems and suggestions relating to 
working conditions, wages and 
hours. 

In Warden the Second District 
discussed the Supreme Court’s 
decision in Town of Palm Beach v. 
Gradison, 296 So.2d 473 (Fla. 1974). 
There, the town council had passed a 
resolution creating a citizens 
planning committee to update and 
revise the town’s zoning ordinances. 
The Supreme Court held that the 
citizens served as the alter egos of the 
twon council to make tentative 
decisions regarding zoning. The 
town council had delegated much of 
its administrative and legislative 
decisional authority to the group and 
the court found that the nature of the 
committee and its function was such 
that it took on the status of a board or 
commission which must comply with 
the Sunshine Law. 

The Second District in Warden 
emphasized that the committee there 
was expressly ordained as an 
“element” of the zoning commission 
and that it clearly had been 
established as an arm of the town 
council. The court held that the 


college president was “merely the 
executive officer of the Board of 
Trustees” and that he was “no 
different than any other executive 
officer of any other board, agency or 
commission of government.” The 
court concluded: 


By definition and capacity, then, he is clearly 
outside the ambit of the Sunshine Law; he is 
neither a “board” nor a “commission.” The 
mere fact that he may carry out the directions, 
orders and policies of the “board” in the day- 
to-day administration of the junior college 
does not make him an “alter ego” of the board; 
and in the performance of those duties we are 
of the view that, as suggested by Town of 
Palm Beach, supra, frequent and unpublicized 
meetings between an executive officer and 
advisors, consultants, staff or personnel under 
his direction, for the purpose of “fact-finding” 
to assist him in the execution of those duties, 
are not meetings within the contemplation of 
the Sunshine Law. Any other conclusion, 
carried to its logical extension, would in our 
view unduly hamper the efficient operation of 
modern government, the administration of 
which is more and more being placed in the 
hands of professional administrators. It would 
be unrealistic, indeed intolerable, to require of 
such professionals that every meeting, every 
contact and every discussion with anyone 
from whom they would seek counsel or 
consultation to assist in acquiring the necessary 
information, data or intelligence needed to 
advise or guide the authority by which they are 
employed, be a public meeting with the 
disciplines of the Sunshine Law. Neither the 
letter nor the spirit of the law require it. 


Collective bargaining exceptions 


If coverage of the Sunshine Law is 
established, the courts have 
repeatedly stated that they will not 
create judicial exceptions to the 
statute. The rationale is that the 
legislature has the right to require 
that legislative and administrative 
activities of those bodies over which 
it has dominion be conducted in the 
“Sunshine” and the judiciary should 
not interfere with its prerogative. 

The Florida Supreme Court in 
Bassett v. Braddock"* recognized an 
exception to the Sunshine Law. 
Bassett involved a suit by citizens 
seeking an injunction against the 
Dade County School Board to 
require that labor negotiators 
employed by the Board negotiate in 
the public. In denying the injunction, 
the Supreme Court held that: (1) 
labor negotiators employed by a 
school board in preliminary or 
tentative teacher contract negotia- 
tion with the teachers’ representative 
may negotiate in the shade without 
being in violation of the Sunshine 
Law; and (2) a school board may 
instruct and consult in private with its 
labor attorney negotiator without 
violation of the Sunshine Law. In 


recognizing this exception to the 
Sunshine Law, the court relied upon 
the express constitutional exception 
contained in the Sunshine Law. The 
court construed this specific 
exception in the Act in relation to 
Article I, §6 of the Florida 
Constitution and reasoned that if full 
publicity were accorded to each step 
in negotiations between employees 
and a public authority as the 
plaintiffs argued the law required, 
meaningful collective bargaining 
between the parties would be 
destroyed, thereby abridging the 
constitutional right of the public 
employees to bargain collectively. 


Although the court did not 
specifically hold that a requirement 
that bargaining be conducted in the 
“Sunshine” would violate basic 
constitutional tenets, the Supreme 
Court did state that to require that 
negotiations be held in the 
“Sunshine”: “... quite possibly would 
conflict with the protective umbrella 
of the constitutional guarantee of §6.” 
[262 So.2d at 426] 

The court reasoned that since the 
employees have a right to private 
consultation among themselves and 
with their union representative, it 
was only fair that the representatives 
of the public be afforded at least an 
equal opportunity for free and robust 
discussion as that enjoyed by those 
with whom they deal. To hold 
otherwise, in the opinion of the court, 
would be to place the employer, and 
in reality, the taxpayers which the 
Sunshine Law is designed to protect, 
at an unfair disadvantage. Based on 
these practical and constitutional 
grounds, the Supreme Court 
concluded: 


It therefore follows that this is not in violation 
of the “Sunshine Law” for the Board to instruct 
and to consult with its labor negotiator in 
private without it being a violation of §286.011. 
[262 So.2d at 428] 


In mid-1975, the Circuit Court of 
the Second Judicial Circuit in Leon 
County, Florida, was presented with 
the applicability of the Sunshine Law 
to an informal, nonpublic meeting 
between a city manager, members of 
a city commission and the city’s labor 
counsel, in which a proposed mini- 
PERC ordinance was discussed. 
Local Union No. 108, International 
Brotherhood of Electrical Workers, 
et al. v. Public Employees Relations 
Commission, et al., Civil Action No. 
75-541 (1975). The circuit court 
found the Sunshine Law not 


applicable to the particular 
discussions. 


In the IBEW case, a local of the 
IBEW and a citizen member brought 
suit against PERC, the City of 
Lakeland and several officers of the 
city seeking a temporary injunction 
restraining the further expenditure of 
public funds seeking a determination 
of whether the city’s local option 
ordinance was substantially 
equivalent to the Tucker Act. The 
complaint charged that the city had 
met in the shade with its labor 
attorney. In denying the injunction 
for insufficient evidence to justify 
issuance of the writ for temporary 
injunction, the court, in part, relied 
upon the exception to the Sunshine 
Law created by the Tucker Act. The 
court looked at two provisions, F.S. 
§447.203(9)'7 and §447.605(1).'8 
Applying these two provisions to 
discussions of local option by the 
city’s legislative body and its labor 
attorney, the court acknowledged 
that such discussions were “relative 
io collective bargaining” and thus 
protected from the “Sunshine.” The 
court reasoned: 


The inclusion of this definition [of chief 
executive officer] in the statutes, along with 
§447.023(1) [now §447.605(1)], was obviously 
for the purpose of allowing non-public 
discussions between the city manager and the 
city commissioners relative to matters such as 
the ordinance under consideration. The 
wisdom of this policy is for legislative, not 
judicial, consideration. [Slip Opinion, p. 4] 


Prior to the enactment of the 
Tucker Act, a public authority had 
the right to consult privately with its 
representative with respect to 
matters relative to collective 
bargaining, and through its 
representative to bargain with its 
employees behind closed doors 
under the teaching of Bassett. So long 
as the ultimate debates and decision 
on accepting or rejecting a proposed 
contract are public and the official 
acts and formal actions specified by 
the statute are taken in open public 
meetings, the preliminary steps are 
constitutionally exempt. Hence, 
under these cases the only steps in 
collective bargaining open to the 
public are the meetings at which the 
terms of the contract are discussed 
after the parties have negotiated the 
agreement. Under Bassett and 
IBEW, it appears that none of the 
steps in collective bargaining 
preceding the submission of the final 
contract to a public employer for 


final approval must be open to the 
public. 

The remaining question is whether 
the courts will continue to follow the 
Bassett decision with the passage of 
the Tucker Act. The Attorney 
General has taken the position that 
the statutory exemption for 
discussions relative to “collective 
bargaining” must be read to be 
applicable only to actual or 
impending collective bargaining 
negotiations and not to discussions 
regarding thesstance a public body 
intends to adopt relative to 
unionization.!® Of course, this is 
merely an opinion and is not binding 
on the courts. The courts are charged 
with interpreting the statute and the 
constitution and have yet to 
contradict or overrule Bassett and 
IBEW.*° 


Excepted negotiations between 
chief executive officer and 
bargaining agent 


In Bassett v. Braddock the Florida 
Supreme Court held that the 
Sunshine Law was not applicable to 
collective bargaining in the public 
sector. The court stated, in relevant 
part: 
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- To do otherwise could well deny the public 
employees’ rights to “bargain collectively” as 
guaranteed by Fla. Const. art. I. §6. Such 
“intensity” of the “sunrays” under the statute, 
as urged by this appeal, could cause a 
damaging case of “sunburn” to these 
employees or to the public which elected the 
Board. It quite possibly would conflict with 
the protective umbrella of the constitutional 
guarantee of §6. 

The able chancellor’s finding as to bargaining 
negotiations was based on _ impressive, 
uncontroverted testimony by respectable 
national authorities in the field, that 
meaningful collective bargaining in the 
circumstances here would be destroyed if full 
publicity were accorded at each step of the 
negotiations. [262 So.2d at 426] 


This decision, as well as the 
constitutional guarantee of the right 
of public employees to bargain 
collectively, form the backdrop 
against which the Tucker Act should 
be implemented in terms of the 
effect of the Sunshine Law. 
Considering the Bassett decision, it 
could be argued that the legislature in 
enacting the Tucker Act may have 
intended to carve out a very narrow 
exception to the broad principle 
stated by the Florida Supreme Court 
in Bassett, i.e., that negotiations 
“between a chief executive officer 
and a bargaining agent shall not be 
exempt from §286.011, Florida 
Statutes,” for that is the way that 
§447.605 originally read. 

By its terms, the Sunshine Law, of 
course, only applies to meetings of an 
agency or authority of any county, 
municipal corporation, or other 
political subdivision, and does not 
apply to the chief executive officer of 
a public employer. There are 
numerous case decisions and 
opinions of the Attorney General 
excluding meetings of the chief 
executive officer with one member 
of the legislative body from coverage 
under the Sunshine Law, as well as 
meetings between the chief 
executive officer and persons who 
are not members of the legislative 
body. The Gradison case, discussed 
earlier, expands the coverage of the 
Sunshine Law to a citizen committee 
appointed to fulfill the functions of 
the legislative body. Based on this 
case, it could be argued that the chief 
executive officer is acting as the 


agent of the legislative body in 
conducting collective bargaining 
negotiations, and therefore, 
collective bargaining negotiations 
between a chief executive officer 
and a bargaining agent are covered 
by the Sunshine Law. However, 
under the Tucker Act, the chief 
executive officer has certain 
established duties, which include 
bargaining collectively with the 
bargaining agent for the employee 
organization. This obligation is 
imposed by FS. §447.309(1) directly 
upon the chief executive officer of 
the public employer, and not the 
legislative body. Thus, the chief 
executive officer arguably is not 
acting as the agent of the legislative 
body in collective bargaining. It is 
true that the chief executive officer, 


or his representative, is required to 


consult with and attempt to represent 
the views of the legislative body of 
the public employer in the collective 
bargaining process. Nevertheless, 
the statute does not make the chief 
executive officer the agent of the 
legislative body, for it is specifically 
provided in §447.309(2) that: 


The failure of the legislative body to 
appropriate funds sufficient to fund the 
collective bargaining agreement shall not 
constitute nor be evidence of any unfair labor 
practice. 


Thus, if collective bargaining 
negotiations between a_ chief 
executive officer and a bargaining 
agent are not covered by the 
Sunshine Law, the statement in 
§$447.605(2) that such negotiations 
“shall not be exempt” from the 
Sunshine Law, does not establish 
coverage of such negotiations by the 
Sunshine Law. 


Statutory provisions ambigious 


The Tucker Act was amended in 
1977 in two important respects. 


Instead of providing that 
negotiations “shall not be exempt” 
from the Sunshine Law, the statute 
was amended to read that 
negotiations “shall be in compliance 
with” the Sunshine Law. Further, the 
statute was amended to reflect that 
this included not only negotiations by 
the chief executive officer, but also 
negotiations by “his representative.” 
While the Tucker Act and the 
changes thereto may arguably reflect 
a legislative intent to require that 
collective bargaining be conducted 
in compliance with the Sunshine 
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Law, the statutory provision is quite 
ambiguous and such a conclusion is 
not necessarily a valid one. The 
Attorney General, in 1975 Fla. Op. 
Att’y Gen. 075-48 and citing to State 
ex rel. Crago v. Hunter, Case No. 75- 
515 (Cir. Ct. Indian River Co. 1975), 
has taken the position that while 
important questions remain 
unanswered due to the ambiguity of 
the statutory provisions, §447.605(2)2! 
appears to control over Bassett.?® 
The Attorney General has 
acknowledged there are serious 
problems with such a conclusion. For 
one thing, the Supreme Court in 
Bassett held that the actual 
negotiation process was not subject 
to the Sunshine Law so long as the 
recommendations of the public 
employer’s negotiator were aired 
and voted upon in public. Thus, the 
provision that collective bargaining 
shall be in compliance with the 
Sunshine Law could arguably mean 
that only the airing and voting upon 
of the recommendation (after the 
negotiating sessions) is subject to the 
Sunshine Law.?? Further, Bassett 
spoke of a constitutional exception 
and it is apparent that the legislature 
could not override a constitutional 
exception with statutory provisions. 


Attorney’s ethical exception 


In Times Publishing Company v. 
Williams, 222 So.2d 470 (Fla. 2d 
D.C.A. 1969), the court dealt with the 
Sunshine Law’s effect on a client’s 
customary privilege of confidenti- 
ality and the attorney's ethical 
obligation as a member of the Bar. 
Here, the court initially observed that 
“the act on its face provides for no 
exceptions; and unless there is a 
constitutional impediment to such a 
mandate it is conclusive.” Based on 
this principle, the court reasoned that 
since the public authority’s privilege 
of confidentiality is not found in the 
statute, the public, acting through the 
state legislature, had waived this 
privilege. Therefore, the court 
concluded, public authorities 
enumerated in the statute have no 
basis for requesting private 
consultation with their respective 
attorneys. 


As for the attorney’s_ ethical 
obligations as a member of the Bar, 
the court held that one aspect of the 
attorney-client relationship presents 
a constitutional impediment to the 
application of the Sunshine Law’s 
provisions. The court stated that the 


attorney-client relationship is a 
unique one under the law. Although 
the court said that the legislature 
waived, in the Sunshine Law, any 
claim the client might have to 
confidentiality, the attorney’s 
obligation provided in the Code of 
Professional Responsibility (“Canons 
of Ethics”) cannot be waived by 
legislative action. The court stated in 
this regard that the Canons of Ethics 
were promulgated by the Supreme 
Court pursuant to §23 of Article V of 
the Florida Constitution, and thus 
cannot be preempted by a state 
statute. The court stated: 

The legislature therefore, is without any 
authority to directly or indirectly interfere 
with or impair an attorney in the exercise of his 
ethical duties as an attorney and officer of the 
court. [222 So.2d 470 at 475] 

However, the court was careful to 
point out that the statute is 
preempted only in the limited 
situations where the ethical 
obligations of an attorney clearly 
conflict with the dictates of the 
statute. The court pointed out that in 
these situations, an attorney would 
be placed in the untenable position of 
violating a canon on the one hand, or 
a statute on the other. Thus, the court 
concluded that in these instances the 
canons must take precedence over 
the Sunshine Law. 

Notably, in City of Miami Beach v. 
Berns, supra,24 the Supreme Court 
expressly stated “privileged” 
discussions are covered unless 
exempted from the Act by the 
legislature. It has been reported that 
a prior opinion by the court in Berns 
gave the impression of approving the 
“attorney-client privilege” exception 
in Times Publishing but was 
withdrawn and revised.?*5 
Accordingly, the present viability of 
this exception may be in doubt. 
However, in Mitchell v. School 
Board of Leon County, 335 So. 2d 354 
(Fla. 1st D.C.A. 1976), the court did 
not rule on the broad proposition but 
did exempt communications with 
counsel not made in a meeting. The 
court also favorably analogized to 
and cited Bassett v. Braddock and 
Times Publishing Co. v. Williams.*® 

_In any case, the Supreme Court in 
Bassett suggested that if the 
individual consulting with the 
officials is an attorney, then he is 
“certainly” entitled to consult “on 
matters regarding preliminary 
advices” on collective bargaining. 
The court cited to case law, including 
Times Publishing Co. v. Williams, 


recognizing that the “attorney-client” 
privilege exists with regard to public 
officers and makes such conversation 
confidential and not subject to 
disclosure.2’ The continuing validity 
of Bassett is now well supported by 
the adoption of F.S. §90.502, 
providing an attorney-client 
privilege by statute for communica- 
tions of public officers. 


Conclusion 


We conclude that a_ public 
employer and its labor attorney may 
privately communicate with regard 
to collective bargaining, including 
the employer’s rights and obligations 
under the Tucker Act, notwithstand- 
ing the provisions of the Public 
Records Act and the Sunshine Law. 
However, our view has not been 
conclusively established by the case 
law and although provisions of the 
Tucker Act which are in effect at the 
present time appear to exempt such 
discussions and communications, 
there are ambiguities in the 
legislation and contrary Attorney 
General Opinions. 

Public employers may be forced to 
litigate this issue. Because of its 
importance to the future of collective 
bargaining in the public sector, it is 
advisable that public employers be 
prepared, if necessary, to litigate the 
issue to the Supreme Court. To 
reveal to public employee unions 
materials gathered for collective 
bargaining, the position of 
management, and other related 
matters, would have the effect of 
seriously damaging the public 
employer’s and taxpayers’ position in 
the “battle” which is the collective 
bargaining process—from beginning 
to end. Since the process of collective 
bargaining is a “battle,” it is 
impossible for effective preparations 
for collective bargaining to take 
place in the public view, where all of 
the employer's strategies would be 
exposed to the union before they 
could be implemented. oO 


13 Fla. Stat. §286.011 the Florida Government 
in the Sunshine Law provides: 

(1) All meetings of any board or 
commission of any state agency or authority or 
of any agency or authority of any county, 
municipal corporation or any political 
subdivision, except as otherwise provided in 
the constitution, at which official acts are to be 
taken are declared to be public meetings open 
to the public at all times, and no resolution, 
rule, regulation or formal action shall be 
considered binding except as taken or made at 
such meeting. [Emphasis added] 


(2) The minutes of a meeting of any such 
board or commission or any such state agency 
or authority shall be promptly recorded and 
such records shall be open to public 
inspection. The circuit courts of this state shall 
have jurisdiction to issue injunctions to enforce 
the purpose of this section upon application by 
any citizens of this state. 

(3) Any person who is a member of a 
board or commission or of any state agency or 
authority of any county, municipal 
corporation or any political subdivision who 
violates the provisions of this section by 
attending a meeting not held in accordance 
with the provisions hereof is guilty of a 
misdemeanor of the second degree. . . . 

'4 1971 Fla. Op. Att’y Gen. 071-32; 1975 Fla. 
Op. Att’y Gen. 075-59. 

'S 1971 Fla. Op. Att’y Gen. 071-159; 1971 Fla. 
Op. Att’y Gen. 071-295. 

'6 77 LRRM 2181 (Dade Co. Cir. Ct. 1971), 
aff'd 262 So.2d 425, 80 LRRM 2955 (Fla. 1972). 

'7 Fla. Stat. §447.203(9) provides: 

“Chief executive officer” for the state shall 
mean the governor of the state, and for other 
pubiic employers shall mean the person 
whether elected or appointed who is 
responsible to the legislative body of the 
public employer for the administration of the 
governmental affairs of the public employer. 

'§ Section 447.605(1) of the Tucker Act 
provides: 

(1) All discussions between the chief 
executive officer of the public employer, or his 
representative, and the legislative body or the 
public employer relative to collective 
bargaining shall be exempt from §286.011. 

'8 See AGO 75-48; Florida Open Government 
Laws Manual (June 1978). 

20 E.g., Mitchell v. School Board of Leon 
County, 335 So.2d 354 (Fla. Ist D.C.A. 1976) in 
which the court refused to hold that §286.011, 
waived the attorney/client privilege between 
a public body and its counsel, and Askew v. 
City of Ocala, 348 So.2d 308 (Fla. 1977) in 
which the Supreme Court refused to find a 
justiciable controversy in a petition for 
declaratory relief brought by a public body 
where a_ state attorney had threatened 
prosecution for future meetings with counsel 
in private. 

21 Section 447.F05(2) of the Tucker Act 
provides: 

(2) The collective bargaining negotiations 
between a chief executive officer, or his 
representative, and a bargaining agent shall be 
in compliance with §286.011. 

22 OFFICE OF THE ATTORNEY GENERAL, 
Fiorina OpEN GovERNMENT Laws Manuat 15 
(1978). 

23 Accord, McHugh, The Florida Experience 
in Public Employee Collective Bargaining, 
1974-1978: Bellwether for the South, 6 Fa. St. 
U. L. Rev. 34 (1978). 

24 245 So.2d 38 (Fla. 1971). 

23 OFFICE OF THE ATTORNEY GENERAL, 
Fiorina GovERNMENT Laws Manuat 13 
(1978). 

26 Also see Askew v. City of Ocala, supra, n. 
19. 

27 262 So.2d at 428. 
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The Florida Antitrust 
Act of 1980—Part II 


By David L. Ross, Stephen D. 
Milbrath & Hal K. Litchford 


This month’s column concludes a two-part 
presentation on the Florida Antitrust Act of 
1980 begun in the October issue. Part I of the 
series dealt with the substantive standards 
under the new law, which became effective on 
October 1; this installment discusses the Act’s 
remedies and enforcement provisions. This 
discussion was prepared under the auspices of 
the Antitrust Committee of the Corporation, 
Banking and Business Law Section. 


Like the federal statutes on which 
it is modeled,‘ the Florida Antitrust 
Act of 1980 provides an impressive 
array of remedies for enforcing the 
antitrust laws.25 Violators are subject 
to criminal prosecution for a felony.®® 
Severe civil penalties?” may also be 
imposed. Moreover, civil actions for 
treble damages and attorneys’ fees 
may be brought at the instance of 
aggrieved parties*® or by _ the 
Attorney General? as perens patriae 
for all injured citizens. Wide-ranging 
injunctive and other equitable relief 
is likewise available in appropriate 
cases.°° 

These enforcement measures, 
coupled with provisions?! 
empowering the Attorney General to 
engage in extensive precomplaint 
civil investigations, vastly strengthen 
existing mechanisms for enforcing 
amtitrust policy in this state. In the 
remaining sections of this article we 
will attempt to outline the most 
salient features of the remedies for 
enforcing the act and the various 
tools available to the Attorney 
General for investigating, penalizing 
and deterring anticompetitive 
activity. 


Private enforcement remedies 


The liberal remedial provisions of 
the Florida Antitrust Act of 1980 
which are available in private actions 
will probably have the most 
immediate impact in the Florida 
state courts. These provisions 
provide strong incentives for an 
aggrieved party to bring an action to 
enforce his rights. 

Like the federal antitrust laws, 
private enforcement is central to 
effecting the Act’s purpose of 
enhancing vigorous and _ healthy 
competition free from unlawful 
restraints of trade.*? Accordingly, 
plaintiffs in a private action serve to 
an extent as “private attorneys 
general” who assist in implementing 
the goals of the antitrust laws. The 
statutory incentives to private 
plaintiffs theoretically supplement 
enforcement by the Attorney 
General and state attorney, both of 
which have but limited resources. 

Moreover, as discussed later in this 
article, private actions complement 


state enforcement in situations where 
criminal intent cannot be established, 
or in civil cases in which the 
anticompetitive conduct only affects 
a relatively small segment of the 
economy. Thus, in addition to 
compensating victims, the private 
remedial provisions of the Act are 
designed to deter anticompetitive 
conduct in the marketplace.* 


e Treble damages. The key 
provision of the private enforcement 
scheme of the new Acct is §542.22(1). 
This section provides in pertinent 
part: 


any person who shall be injured in his business 
or property by reason of any violation of s. 
542.18 or s. 542.19 may sue therefor in the 
circuit courts of this and shall recover 
threefold the damages by him sustained, and 
the cost of suit, including a reasonable 
attorney’s fee.> (Emphasis added) 


Thus, the most soothing balm to a 
victim of anticompetitive conduct is 
the provision of this statute that 
trebles the actual damages suffered. 
To the practitioner unfamiliar with 
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the operation of a treble damage 
statute, some preliminary 
observations are in order. 

While an antitrust claim is an action 
at law to which the right to a jury trial 
attaches, the trebling of actual 
damage is a function of the court.*” 
Therefore, as a general matter the 
jury will not be instructed or advised 
that their verdict of damages will be 
tripled,** and it is not error to prevent 
the jury from learning this fact.*® In 
addition, from the standpoint of 
federal taxes, two-thirds of a trebled 
antitrust verdict are always taxable as 
ordinary income,“ although there is a 
provision of the Internal Revenue 
Code that allows a deduction for 
compensatory damages recovered in 
an antitrust case.*! 

An antitrust cause of action is a 
business tort,42 and the elements of 
actual damages recoverable are 
familiar to any commercial litigator. 
The most commonly encountered 
element of damage is loss of profits 
that could have been earned in a 
freely competitive market.‘ 
Pursuant to federal precedent, 
plaintiffs have a high degree of 
flexibility in measuring lost profits in 
antitrust cases. There are at least two 
recognized methods of measure- 
ment: (1) a “before and after” test; 
and, (2) a yardstick test.‘ 

In the former calculation, the 
plaintiff’s profit record before the 
antitrust violation is compared to the 
subsequent profit record. The latter 
method projects lost profits from a 
study of the profits of a group of 
business closely comparable to that 


of plaintiff. Moreover, although lost 
profits will almost always provide 
the maximum recovery, the trial 
practitioner should not overlook 
alternative or cumulative damage 
theories, such as increased costs of 
business and out-of-pocket expenses. 
On occasion, utilization of these 
theories could result in a larger 
recovery or easier proof. In addition, 
an aggrieved plaintiff may recover 
for injury to its goodwill or 
diminution to its value as a going 
concern.*® In certain cases, federal 
courts have even recognized that loss 
of future profits is an alternative 
theory to recovery for the diminution 
in the plaintiff’s capital value.* 

Because Florida courts are obliged 
to follow federal precedent 
regarding antitrust cases, these 
concepts and theories governing the 
recoverability of actual damages will 
assuredly apply to lawsuits under the 
new Act. It is thus obvious that an 
antitrust plaintiff must make heavy 
use of economic experts to take full 
advantage of these flexible but 
relatively sophisticated theories 
governing recovery of actual 
damages. 

Any perceived or apparent 
difficulty in proving actual antitrust 
damages is substantially mitigated 
by the unique and extremely relaxed 
rules of proof which federal case law 
has long recognized. The rule of 
certainty of damages*’ has a special 
twist in federal antitrust cases. A 
plaintiff is only required to establish 
the fact of damages with certainty; 
the standard for proving the amount 
or quantum of damages, however, is 
much less demanding.“* Hence, 
while an award of damages in an 
antitrust case certainly cannot be 
based on guesswork or speculation,*® 
damages need not be calculated with 
mathematical precision.*° 
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An award of damages in an 
antitrust case may therefore rest on 
probabilities as well as just and 
reasonable inferences. Indeed, such 
an award may even be an 
approximation. It may further rest on 
assumptions provided there is 
adequate support in the record.*! 
Since a defendant’s conduct itself 
makes ascertainment of damages 
difficult, this rule is merely a 
common sense way to justly allocate 
the burden of proof on damages.*? 
Again, consistent with the statutory 
mandate, the same principles should 
govern any private cause of action 
arising under the Florida Antitrust 
Act of 1980. 


Another strong inducement 
for a private party to 
commence a civil antitrust 
action for damages is the 
award of the cost of suit, 
including a_ reasonable 
attorney's fee to a successful 


plaintiff. 


Another strong inducement for a 
private party to commence a civil 
antitrust action for damages is the 
award of the cost of suit, including a 
reasonable attorney's fee to a 
successful plaintiff. This provision, 
too, is embodied in §542.22(1).3 
There is authority that the award of 
attorney’s fees to a plaintiff who 
proves his case is mandatory under 
the identical provision of §4 of the 
Clayton Act.54 The trial court 
exercises its sound discretion, 
however, in determining the amount 
of the attorney’s fee.55 

In calculating a reasonable 
attorney’s fee in a federal antitrust 
case, the courts generally are guided 
by the following factors: (1) the 
existence of a government decree 
under which plaintiff sued; (2) the 
actual time and labor involved; (3) 
the customary fee in the community 
for similar work; (4) the novelty and 
difficulty of the questions presented 
to the court; (5) the status and 
reputation of counsel; (6) the quality 
of counsel’s work; (7) the contingent 
nature of the cause of action; (8) the 
extent of preclusion of other 
employment during the litigation; (9) 
the amount involved; and (10) the 
results obtained. A _ reasonable 
attorney’s fee has also been held to 
encompass compensation for time 
expended in an appeal.*” 


’ 


Unlike the Clayton Act, §542.22(1) 
also has an express provision 
governing the award of attorney’s 
fees to defendants in the “complete 
absence of a justiciable issue of law 
or fact raised by plaintiff.” Since this 
passage is merely a recodification of 
existing Florida law, however,** the 
impact of this provision should be 
relatively insignificant. In summary, 
then, the probably automatic award 
of attorney’s fees to a successful 
plaintiff in a state antitrust case is 
another incentive in the statutory 
scheme for encouraging the 
prosecution of private antitrust 
actions. 


It should also be noted that the new 
Act contains no express limitation 
period for private causes of action. 
Accordingly, Chapter 95 must be 
consulted for the applicable statute 
of limitation. Since an antitrust cause 
of action is tortious in character,®® the 
provisions of F.S. §95.11(3)(f) or 
§95.11(3)(0) which provide a four- 
year period of limitation for 
intentional torts or for an action 
founded on a statutory liability, 
should govern. Section 542.26 of the 
new Act tolls the statutes of limitation 
applicable to a private antitrust cause 
of action, at least during the 
pendency of a civil or criminal action 
instituted by the Attorney General or 
a state attorney. 


e Equitable relief. In addition to 
an action for damages, under $542.33 
a plaintiff is entitled to “sue for and 
have injunctive or other equitable 
relief in the circuit courts of this state 
against threatened loss or damage by 
a violation of this chapter.”*! The 
wording of this statute appears to 
contemplate injunctive relief 
pending outcome of the underlying 
lawsuit. Still, the language is broad 
enough to extend the availability of 
equitable relief beyond such a 
narrow scope. 

Indeed, federal courts have 
recently begun to fashion pervasive 
and powerful post-judgment 
equitable relief, consisting primarily 
of mandatory injunctions, to correct 
lingering effects of anticompetitive 
conduct.® There is no reason why 
Florida courts should not follow the 
same course in appropriate 
circumstances. 

Therefore, while there are some 
disadvantages to seeking equitable 
relief in an antitrust case,® the 
practitioner should nonetheless 
carefully consider this potent 


remedial weapon in planning the 
prosecution of a state antitrust case. 


Standing to sue 


A plaintiff must first establish that 
it possesses the requisite standing to 
invoke the antitrust laws before it can 
maintain an antitrust action.® 
Standing simply connotes the status 
of being a proper party to maintain 
such an action. Under §4 of the 
Clayton Act, the federal analogue to 
§542.22(1), a substantial body of case 
law has developed in connection 


with attempts to define this elusive 
concept. These precedents reflect a 
judicial fear of imposing excessive 
and perhaps ruinous damages on a 
defendant because of mandatory 
treble damages that could be 
recovered for even the smallest 
ripple resulting from anticompetitive 
conduct. Thus, the policy 
considerations underlying standing 
are in counterpoint to the overall 
policy favoring private enforcement 
of the antitrust laws. A detailed 
examination of the law of standing is 


© 1980 VOLK 


| 

| 

§ To: 

§ Florida Bar Journal 

| Tallahassee, FL 32301 


§, Please begin subscriptions for the following. My check for $15 for each is enclosed. 


§ Name of subscriber: 


Be a smart Santa... 
give the Journal 


Confused about what to give that law 
student for Christmas this year? 


Be a smart Santa and give the gift that will 
provide a head start on a successful legal 
career—a subscription to The Florida 

Bar Journal. 


For only $15, your gift subscription will 
provide ten monthly issues and the annuai 
directory issue. 


Fill out the information below for each 
subscription gift and leave the rest to us. We'll 
send an acknowledgement of your gift to the 
recipient a few days before Christmas. 


pea a ee eee ee eeeeee eee ese 


Address: 


State: 


Zip: 


< 


Name of subscriber: 


Address: 


State: 


City: 


Signed: 


Zip: 


Address: 
State: 


g City: 


Zip: 


THE FLORIDA BAR JOURNAL/NOVEMBER 1980 727 


- 
| 
| 
iy 
= $ 
: 
= 
Wei —______, | 
3 
3 
| | 
i] 3 
: 


CORPORATION, BANKING 
& BUSINESS LAW 


well beyond the scope of this article. 
Rather, the following discussion will 
highlight the purpose of the doctrine 
and the various approaches that have 
developed. 

Standing, in essence, is a judicial 
limitation imposed to circumscribe 
the broad scopea literal reading of §4 
of the Clayton Act would otherwise 
effect. Resembling the tort concept 
of proximate or legal cause, standing 
is employed to draw the line between 
every conceivable effect of a 
defendant’s anticompetitive conduct 
and those effects legally cognizable. 
Since the purpose of the antitrust 
laws is to enhance and _ protect 
competition, standing to sue is 
generally accorded only to those 
whose commercial interests or 
enterprises are injured.® This result is 
achieved by interpretation of the 
words “business or property” under 
§4 of the Clayton Act. 

Thus, for example, a shareholder 
of a corporation harmed by anti- 
competitive conduct ordinarily has 
no standing to assert a cause of action 
under the antitrust laws.§®? 
Conversely, a customer who 
purchases goods whose prices are 
artificially high as a result of the 
supplier's price fixing possesses 
standing sufficient to maintain a 
private action. It should be 
emphasized that the latter class of 
plaintiffs, who are directly affected 
by anticompetitive conduct, is much 
more prevalent in antitrust practice. 
At bottom, however, there are no 
bright-line distinctions for resolving 
the more attenuated cases.® 


The federal courts adopt widely 
disparate approaches to determine 
the difficult standing issues arising 
under the federal antitrust laws. 
There are three approaches currently 
in vogue for ascertaining a plaintiff's 
standing to sue. The most restrictive 
test considers the remoteness of a 
particular plaintiff to a defendant’s 
anticompetitive conduct.”° Under 
this method, a court will examine the 
facts and decide whether the 
plaintiff would have been either 
directly or incidentally harmed by 
defendant’s conduct. Standing 
ensues if the former conclusion is 
reached. It is apparent, however, that 
such an analysis usually results in an 
analytically unsatisfactory labeling 
game. 

A slightly more expansive view of 
standing is embodied in the target 
area approach.”! In this approach, 
courts look to the area or sector of the 
economy necessarily endangered by 
the defendant’s conduct and 
determine whether an injury to one in 
the plaintiff’s position could 
reasonably have been expected. If 
so, the plaintiff will have standing to 
maintain its suit. A third approach 
utilizes a straightforward analysis of 
the purpose of the antitrust statutes. 
If the courts determine that a 
plaintiff arguably falls within “the 
zone of interests” protected by the 
antitrust laws, standing follows.” 
The latter two approaches usually 
lead to a more expansive view 
standing to sue. 

Because there is no majority 
position with respect to standing 
under the antitrust laws, it is 
impossible to predict the approach 
the Florida courts will adopt. The 
United States Court of Appeals for 
the Fifth Circuit has embraced both 
the remoteness and target area 
approaches to antitrust standing, 


review course 
Florida’s best bar review 


Name 


Whatever your needs, BRC has just the program for you in Florida (or other states) 
For more information, mail this coupon today. 


Address 


“ny 7 


Zip 


The Course the others imitate 


Law School 


Telephone (area code 


Year Graduated 


728 


Josephson Bar Review Center of Florida: 305/446-8477 (Answering Service) 
National Headquarters: 924 North Market Street, Inglewood, CA 90302, 213/674-9300 


THE FLORIDA BAR JOURNAL/NOVEMBER 1980 


although the latter appears to be the 
general rule.’> Regardless, the 
Florida practitioner should not be 
limited to Fifth Circuit precedents in 
a state antitrust case. Section 542.33 
expressly assigns interpretational 
weight to the federal court system in 
general. As a result, with respect to 
standing, as with all other issues 
raised under the new Act, the Florida 
practitioner in a state case is free to 
advocate the approach which best 
fits the circumstances. 


Jurisdiction and venue 


Finally, the liberal jurisdiction and 
venue provisions of the Florida 
Antitrust Act of 1980 require brief 
mention. Pursuant to $542.30 of the 
Act, the circuit courts of the state 
have original jurisdiction of such 
cases without regard to the amount in 
controversy. This section also has a 
specie! venue provision which is 
highly favorable to plaintiffs. 

Venue can be laid in the circuit 
court in and for the county “in which 
the cause of action arose, where any 
defendant resides, is found,” or has 
an agent, or in which any act in 
furtherance of the conduct 
prohibited by this chapter occurred.” 
Accordingly, in almost every case, a 
plaintiff will be able to prosecute an 
antitrust cause of action in a forum 
most convenient. 


The public enforcement 
machinery 


Although most of the antitrust 
litigation that will arise under the 
new Act will probably be prosecuted 
by private litigants, a working 
knowledge of the formidable public 
enforcement apparatus created by 
the statute is essential. It is to this 
topic which we now turn. 

Under the new Act, the Florida 
Attorney General will assume 


_ essentially the same role in enforcing 


and promoting competition policy in 
this state as that of the Attorney 
General of the United States in the 
federal system.7> His authority, 
moreover, is equally expansive, 
multifaceted and significant. 

As the chief enforcement officer, 
the Attorney General has at his 
disposal a wide variety of remedies,”® 
both civil and criminal, for 
penalizing and deterring anti- 
competitive conduct. 

He serves as the coordinator of all 
state enforcement measures” and is 
the spokesman” for the State of 
Florida in all antitrust matters. 


| 
| 


Furthermore, the Attorney General is 
authorized under the Act to intervene 
in any pending federal or state 
antitrust proceeding” or to sue under 
an applicable antitrust law on behalf 
of natural persons in the state.®® His 
central position in the state 
enforcement machinery, moreover, 
should enable the Attorney General 
to exert substantial influence on 
statewide competition policy, 
promoting compliance with the 
provisions of the new Act. Finally, 
the Attorney General is empowered 
under the Act to engage in wide- 
ranging precomplaint discovery and 
investigations,*! in order to detect the 
existence of antitrust violations in 
various sections of the Florida 
economy. 


Because there is no majority 
position with respect to 
standing under the antitrust 
laws, it is impossible to 
predict the approach the 
Florida courts will adopt. 


For the purposes of this general 
discussion of the Act, it is important 
to focus on two aspects of the 
Attorney General’s role in enforcing 
antitrust policy. First, we will 
consider the various statutory 
remedies available to the Attorney 
General for enforcing the antitrust 
laws in a selective and effective 
manner. We will then turn to a brief 
overview of the broad investigatory 
powers conferred upon the Attorney 
General by the civil investigative 
demand procedures of the Act. 

e Civil penalties. Following the 
lead set by Congress in the Hart- 
Scott-Rodino Antitrust Improve- 
ments Act of 1976,8? the draftsmen of 
the new Florida statute provided that 
a person who violates a substantive 
provision of the Act, either §542.18 
(Restraints of Trade) or §542.19 
(Monopolization or Attempted 
Monopolization), shall be subject toa 
civil penalty. The maximum 
penalties allowed are substantial: up 
to $100,000 for a natural person and 
up to $1,000,000 for any other 
person.*% 

The imposition of such a civil 
penalty may be obtained only by the 
institution of a civil action®‘ against 
the allegedly offending party, who 
would presumably be entitled to a 
jury trial.“ The Attorney General, as 
the chief enforcement officer under 


the Act, is apparently® the only party 
empowered to authorize the filing of 
such an action. 

The Act is silent concerning 
whether any knowledge or intent is 
required to impose a civil penalty 
against a violator. Is it enough merely 
to show that the defendant engaged 
in anticompetitive conduct 
forbidden by the statute, or must the 
state also prove that the defendant 
acted with knowledge of the likely 
consequences of his actions or with a 
purpose to violate the law? These are 
questions which will no doubt be 
addressed by the courts as they begin 
interpreting the Act. 

Some insight into the matter might 
be gleaned from the requirement,*’ 
discussed below, that culpable 
knowledge be proved in order to 
sustain a criminal prosecution under 
the statute. The omission of such a 
knowledge requirement from the 
civil penalty provisions might well 
suggest a legislative purpose to make 
the offender subject to the 
imposition of a civil fine simply upon 
proof of the anticompetitive conduct 
alleged. Such a strict liability penalty 
would in all likelihood be upheld 
upon constitutional challenge.** 

A related issue concerns the scope 
of the penalty provision. Under the 
Act, all “persons” violating the 
substantive antitrust laws are subject 
to a civil penalty. Because directors 
and officers are “persons,”®® the way 
is left open for holding a 
corporation’s directors and officers 
personally accountable for the 
failure of the corporation to abide by 
the antitrust laws. 

The scope of this accountability is 
somewhat unclear. For example, 
should the civil penalty provision 
apply to an outside director whose 
only contact with the anticompeti- 
tive conduct may have been 
attendance at a board of directors 
meeting during which a portion of 
the transaction was approved?” Or 
should it apply only to those 
corporate officials who bore direct 
responsibility for abiding by the 
requirements of the Act? These 
issues too, will be a matter for the 


courts to decide. 

A final issue worthy of some 
mention concerns application of the 
penalty provision in case of 
continuing violations. The new 
Florida Act does not provide that a 
civil penalty may be assessed for 
each day during which the offender 
is in violation of the statute. Rather, 
the Act speaks in terms of a 
maximum fine for each person who 
violates “any of the provisions” of the 
statute.®! It seems likely from this 
language that a one-time monetary 
penalty is intended even where the 
violation continued over a period of 
time. 

e Criminal sanctions. Many of the 
state antitrust laws, even those of 
more recent vintage, do not provide 
for criminal penalties As an 
empirical matter, it is unclear—and 
much in dispute**—whether the 
existence of criminal sanctions 
measurably promotes the goals of the 
antitrust laws. 

Some state enforcement schemes 
function capabably without the 
existence of criminal antitrust 
statutes.°%% Moreover, prosecutions 
are exceedingly rare even in the 
states that do impose criminal 
penalties for violations. There was 
some sentiment among those 
involved in the early stages of the 
drafting of the new Florida statute, 
therefore, to dispense with criminal 
penalties. It was ultimately decided, 
however, that the Act would have 
more deterrent value if it made 
criminal sanctions available to 
enforcement authorities. The 
legislature accordingly followed the 
federal example and imposed felony 
criminal penalties for violation of the 
substantive provisions of the statute. 

The operative provision is 
§542.21(2) which provides that 
“fajny person who knowingly 
violates any of the provisions of 
§542.18 or §542.19, or who knowingly 
aids in or advises such violation, shall 
be guilty of a felony....” If the 
violator is a corporation the 
maximum criminal penalty is a fine 
which may not exceed $1 million. An 
individual offender is subject to a 
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term of imprisonment not exceeding 
three years, a fine of up to $100,000, 
or both. 

Because criminal liability under 
the Act is expressly reserved for those 
who “knowingly” violate the 
antitrust laws, there can be no doubt 
that mens rea is a necessary element 
of a criminal antitrust violation. It is 
not entirely clear from the Act, 
however, what type of criminal 
intent will be required. Will it suffice, 
as is the case with Sherman Act 
prosecutions,” for the state merely to 
establish that anticompetitive action 
was voluntarily done with 
knowledge of its probable 
consequences? Or must the 
prosecution prove that the disputed 
conduct was undertaken with the 
conscious purpose of producing the 
anticompetitive effects in question? 
Resolution of this issue must, of 
course, await the authoritative 
decision of a court, but it would 
appear to be incongruent with the 
enforcement goals of the Act to 
require, absent more convincing 
statutory language (such as the 
requirement of wilfullness), that the 
prosecution establish conscious 
purpose. 

The adoption of such a standard 
would enable many defendants to 
escape liability merely by asserting 
that they did not consciously act for 
the purpose of producing the 
competitive injury which occurred. 
Moreover, the enhanced deterrent 
value expected by the legislature in 
opting for criminal sanctions might 
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be significantly lessened by such a 
standard; not only would criminal 
prosecution be discouraged but 
regulated parties would be less likely 
to refrain from potentially 
anticompetitive conduct out of 
concern for criminal sanctions. 

Regardless of the final definition 
of the standard for intent under the 
Act, however, it seems likely that the 
Attorney General will reserve his 
prosecutorial resources for only the 
most clear-cut and _ egregiously 
anticompetitive conduct. This has 
always been the practice in the 
Justice Department," though there is 
now a trend toward more frequent 
use of criminal sanctions to penalize 
Sherman Act violations, and it may 
be expected that the identical policy 
considerations and _ constraints 
underlying the federal policy would 
obtain in Florida.’ Accordingly, 
criminal prosecutions under the Act 
will in all probability be infrequent. 

Prosecutions against corporate 
officials under the new Act are likely 
to be especially rare. There are a 
number of factors which militate 
against invoking criminal sanctions 
with respect to corporate officials, 
not the least of which is that the 
statute imposes no greater penalty 
for criminal violations than it does for 
civil violations: the maximum fine in 
either case is $100,000. Although a 
felony criminal conviction would 
certainly have more deterrent value 
than a civil penalty, nevertheless 
there will probably be few instances 
in which the greater resources and 
efforts required to sustain a criminal 
prosecution, as opposed to an action 
for recovery of a penalty, will seem 
cost-justified. 

Because of the guilty knowledge 
requirement, establishing a criminal 
violation of the Act could be a 
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substantial endeavor, even if a 
general intent standard is adopted. In 
contrast, as we have already seen, it is 
likely that intent is not a prerequisite 
to the imposition of a civil penalty 
under the Act. Moreover, in a 
criminal prosecution the Attorney 
General would be handicapped with 
all of the usual baggage that 
accompanies a criminal case, 
including the burden of proving guilt 
beyond a reasonable doubt. Given 
these considerations, it is probable 
that most public enforced sanctions 
or violations of the Act will be 
pursued via the Attorney General's 
authority to sue for civil penalties. 


It is likely that the authority to 
seek equitable relief will 
emerge as the most useful and 
most frequently employed 
remedy in the Attorney 
General's antitrust arsenal. 


Where the Attorney General has 
made the decision to seek some form 
of governmentally obtained penalty 
against a particular target, the Act 
will, as a practical matter, force him 
to elect whether to prosecute the 
matter civilly or criminally. 
Simultaneous civil and _ criminal 
penalties for the same anticompeti- 
tive conduct may not be imposed.® 
Moreover, the statute creates a kind 
of “double jeopardy” defense to 
repetitive actions by providing that 
the “commencement of trial” in an 
action to impose civil penalties shall 
bar any subsequent criminal 
prosecution based on the same act; 
likewise, the commencement of trial 
in a criminal case will bar any 
subsequent action to impose a civil 
penalty. 

The Attorney General’s authority 
to seek a criminal or civil penalty is 
also circumscribed where federal 
enforcement proceedings are 
already underway against the 
wrongdoer. If the proceeding filed 
by the United States concerns 
substantially the same subject matter 
and seeks substantially the same 
relief, the Attorney General will be 
required to stay his hand until the 
federal matter has come to an end, at 
which time he would presumably be 
free to institute an action or 
prosecution under the Florida Act. 
Where the Attorney General has 


made the election to proceed under 
the criminal penalty provisions of the 
Act, the prosecution must be 
instituted by grand jury indictment. 
The Attorney General is authorized 
for this purpose to conduct any 
necessary grand jury investigations. 
A district attorney may also initiate a 
criminal action under the statute, but 
before doing so he must obtain the 
written authorization of the Attorney 
General. 

e Equitable remedies. Although 
the civil and criminal penalty 
provisions of the Act equip the 
Attorney General with formidable 
enforcement tools, it is likely that the 
authority to seek equitable relief will 
emerge as the most useful and most 
frequently employed remedy in the 
Attorney General’s antitrust arsenal. 

The Attorney General’s power to 
seek equitable relief, and 
presumably the circuit court’s 
authority to grant it, is extremely 
broad. The Act vests the Attorney 
General with the authority to seek not 
only injunctive and other traditional 
equitable relief,! but also “the full 
range of relief afforded...by federal 
laws pertaining to antitrust or 
restraint of trade....”!°! The breadth 
of this authority can be understood 
only by reference to the decisions 
construing the federal antitrust laws. 

Under §4 of the Sherman Act !2 
and §15 of the Clayton Act,! the 
federal courts are given expansive 
discretion to “prevent and restrain” 
antitrust violations. This broad grant 
of power has been regarded as 
embracing “such orders and 
decisions as are necessary or 
appropriate” to enforce the 
statute.'°4 In many cases 
“appropriate” federal decrees go far 
beyond merely enjoining the 
continuation of the illegal acts in 
question. Thus it is not uncommon 
that the defendant will be forced to 
dispose of the fruits of his violation 
and to restore so far as possible 
competitive conditions in the 
affected market.!® Subsidiaries have 
been ordered to be sold,!"® “spin-off” 
competitors have been created,! 
violators have been forced to make 
patents, trademarks, trade secrets 
and other competitive advantages 
available to smaller market rivals at 
reasonable royalties,'®* and 
favorable supplier contracts have 
been modified.'!°? Many other 
examples of sweeping equitable 
decisions attest to the potentially 
wide-ranging scope of the federal 


equitable decree. 

Under the Act, the identical 
equitable remedies would 
apparently be available to a Florida 
circuit court in an appropriate 
case. The Attorney General’s 
power to seek such relief should 
accordingly become a potent tool for 
enforcing the antitrust laws. Indeed, 
in many instances, because of the 
potentially far-reaching nature of the 
remedy, the initiation of an equitable 
action by the Attorney General may 
well be viewed with more 
seriousness by some_ corporate 
offenders than even the prosecution 
of an action to impose a civil penalty. 

It is likely that the vast majority of 
equitable actions instituted by the 
Attorney General will terminate in a 
settlement, just as is the case with 
federal enforcement proceedings. In 
recognition of this fact, the Act 
embodies a consent decree 
procedure patterned after the 
federal practice. Under §542.24, any 
party with a civil action instituted by 
the Attorney General may petition 
the court for “entry of a consent 
decree or for the approval of a 
settlement agreement.” If a consent 
decree is tendered, it should set out in 
detail the “alleged violations, future 
obligations of the parties, damages or 
other relief agreed upon, and the 
reasons for entering into the consent 
decree...”!!! 

The decree is not final until 
entered by the court.!!2 However, the 
judge’s role in approving consent 
decrees under the Act is far from 
clear and to this extent the Florida 
statute suffers from the same 
ambiguity that plagues the consent 
decree procedure under the Clayton 
Act. It would seem that, at a 
minimum, the court would be 


required to find that the decree 
reasonably appears to serve the 
public interest.''? A publicly 
announced hearing on the petition 
would appear to be advisable in most 
cases. 

The consent decree procedure is 
merely an option available to the 
litigants, there being no requirement 
that parties to a civil enforcement 
proceeding submit to a judicially 
approved disposition of the case.!!4 
Nevertheless, because the consent 
decree procedure affords significant 
advantages to both sides of an 
enforcement lawsuit, it is expected 
that the majority of proceedings 
settled by the Attorney General will 
be disposed of in this manner. 

To the Attorney General, the 
consent decree affords the 
advantage of securing the judicial 
stamp of approval on the terms of the 
settlement, a factor of importance 
where the public interest is at stake. 
In addition, the decree enables the 
Attorney General, where necessary, 
to obtain continued judicial 
supervision of the defendant's 
compliance efforts.'"5 The chief 
advantage to the private litigant of 
pursuing the consent decree 
procedure is that the settlement with 
the state will not constitute evidence 
of legal responsibility for any 
subsequently initiated civil action by 
a party claiming business injury as 
the result of the defendant’s 
conduct.!!6 

In most cases, the consent decree 
negotiated between the parties will 
by its terms constitute neither an 
adjudication on the merits nor an 
admission of liability on the part of 
the defendant. An exception to the 
nonevidentiary character of the 
decree may occur, however, where 
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the litigation has proceeded to the 
taking of evidence at trial.!!” 


Attorney General as parens patriae 


Following the lead of the Antitrust 
Improvements Act of 1976,''® the 
draftsmen of the Florida Act 
equipped the Attorney General with 
a broad parens patriae enforcement 
power. Under §542.22(2), the 
Attorney General is authorized to 
bring a civil action in the name of the 
state as parens patriae on behalf of all 
natural persons residing in Florida 
who have suffered injury as the result 
of the defendant’s anticompetitive 
conduct. Injury to the state need not 
be alleged or proved because the 
parens patriae action is essentially a 
class suit for injured consumers.!!* 
The damages recovered are trebled 
just as they are in private actions 
under the reasonable 
attorney's fee may be recovered as 
well.!2! 

A person on whose behalf a parens 
patriae suit is brought has the right to 
elect to be excluded from the suit by 
providing notice of such election 
with the court.'?? He is then free to 
institute a separate suit. A final 
judgment on a parens patriae suit, 
however, is res judicata with respect 
to any claim under the Act by any 
person on behalf of whom the action 
is brought and who fails to give 
notice of an intention to opt out.!?3 In 
order to avoid duplicative 
recoveries, the court must exclude 
from any recovery amounts which 
have been awarded a class member 
for the same injury and amounts 
properly allocable to business 
entities or persons who have elected 
to exclude their claims from the 
parens patriae suit.'?4 

The Act provides for notice to the 
state residents for whom a parens 
patriae suit will be brought by means 


of publication.'> Should the court 
find that this method of notifying 
affected class members violates due 
process, however, individual notice 
must proceed in the manner directed 
by the court “according to the 
circumstances of the case.”!#6 

Where it is determined in a parens 
patriae suit that the defendant 
engaged in price fixing, the Act 
permits the computation of damages 
in the aggregate so that 
individualized proof of the damages 
suffered by each victim is not 
required.'?7 The statute authorizes 
computation of aggregate damages 
by: (1) statistical sampling methods; 
(2) calculation of illegal overcharges; 
or (3) “such other reasonable system 
of estimating aggregate damages as 
the court in its discretion” permits.!*6 
Moreover, the Attorney General 
need not in such cases separately 
prove “the individual claim of, or the 
amount of damages to” anyone on 
whose behalf suit has been 
brought.!29 

The identical provision of the 
Antitrust Improvement Act!% 
authorizing calculation of monetary 
relief through proof of aggregate 
damages has been assailed on 
constitutional grounds.!3! The 
principal argument is that allowing 
proof of monetary relief in this 
manner will violate the procedural 
due process rights of the 
defendant.'*2 No court has yet 
authoritatively decided this question, 
but the commentators have found 
the argument unconvincing.!*8 

The court is afforded wide 
discretion under the Act in 
determining the manner in which any 
monetary relief recovered in a parens 
patriae suit shall be distributed. The 
method adopted by the court, 
however, must “afford each persona 
reasonable opportunity to secure his 
appropriate portion of the net 
monetary relief.”!°4 Presumably, the 
Attorney General would be 
permitted to deduct those portions of 
the litigation costs not taxed to the 
defendant from the monetary 
award. !35 
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The proposed settlement or 
dismissal of a parens patriae action 
by the Attorney General may not be 
effectuated without the approval of 
the court.'°6 This approval must be 
preceded by adequate notice to all 
class members, which “shall be given 
in such matter as the court directs.”!57 


Collateral consequences of public 
enforcement actions 


Antitrust enforcement pro- 
ceedings initiated under the Act by 
the Attorney General will often have 
collateral consequences of 
considerable importance. The most 
significant collateral effect of an 
enforcement proceeding will likely 
stem from $542.25, which, much like 
§5(a) of the Clayton Act,'%8 allows a 
decree or judgment in a civil or 
criminal action brought by the 
Attorney General to be used as prima 
facie evidence of liability in 
subsequent private actions against 
the defendant.'%® As a consequence, 
the entry of a litigated civil or 
criminal judgment (as opposed to a 
consent decree) against an antitrust 
violator in an enforcement 
proceeding is likely to herald follow- 
up civil actions for treble damages. 
The new Florida Antitrust Act also 
complements the Clayton Act by 
providing that decrees or judgments 
secured by the United States in any 
civil or criminal antitrust proceeding 
shall likewise be prima _ facie 
evidence of antitrust liability in an 
action under the state Act.!#° 

A somewhat related collateral 
effect of public enforcement 
measures is created by $542.26. 
Under this provision, civil or criminal 
proceedings instituted by the 
Attorney General will automatically 
toll the running of the statute of 
limitations with respect to “every 
private right of action arising under 
this chapter” which is based in whole 
or in part on any matter complained 
of in the enforcement proceeding.'4! 
Once the public enforcement suit has 
finally come to an end, the statute of 
limitations will remain suspended for 
one year.!#? Actions to enforce claims 
affected by this tolling provision 
must be commenced sometime 
during the pendancy of the 
enforcement suit or the immediately 
following one-year period of 
limitation.'* 


Civil investigative demand 
authority 


One of the most important features 


{ 


of the new Act is the Attorney 
General’s authority to issue a civil 
investigative demand (CID) to any 
person in possession of material 
relevant to an antitrust investi- 
gation.'44 In order for the Attorney 
General to function effectively as the 
chief enforcement officer in the 
state, he must have at his disposal the 
means of making expeditious and 
effective precomplaint investi- 
gations into possible civil violations 
of the antitrust laws. The CID 
procedure will fulfill this need, and 
will undoubtedly become a vital 
component of the administration of 
the Attorney General's statewide 
enforcement program. 

The Attorney General's CID 
power is embodied in §542.68 of the 
Act. That section, which is patterned 
closely after the federal CID 
procedure of the Antitrust 
Improvements Act,'4* authorizes the 
Attorney General to issue to any 
“person” (including state and local 
governmental bodies) whom he has 
reason to believe is in possession of 
documentary material relevant to a 
civil antitrust investigation, a written 
civil investigative demand. 

The demand may seek a wide 
variety of precomplaint “discovery” 
analogous to that permitted by the 
Florida Rules of Civil Procedure for 
civil actions.'46 The CID recipient 
may be required to: (1) appear and 
be examined under oath; (2) answer 
written interrogatories under oath; or 
(3) produce documents or other 
tangible evidence.!47 

The demand must be served upon 
the recipient “in the manner required 
for service of process in this state or 
by certified mail showing receipt of 
the addressee or by the authorized 
agent of the addressee.”'8 And it 
must inform the person served of the 
nature of the “conduct constituting 
the violation of this chapter or the 
federal antitrust laws” under 
investigation.'49 The classes of 
documentary material required to be 
produced must be disclosed with 
sufficient certainty and definiteness 
to permit them to be “reasonably 
identified.”'*° In addition, the CID 
must specify the time and place of 
taking any required testimony, filing 
interrogatories or producing any 
specified documents.!*! 

The recipient of a CID may resist 
the desired disclosures or testimony 
by petitioning the circuit court, 
within 30 days after service of the 
demand, for an order “modifying or 


setting aside” the demand.'!*2 The 
timely filing of such a petition will 
toll the response time allowed for 
compliance with the CID.' It will 
not suffice for the petitioning party 
merely to allege “boilerplate” 
objections to the CID. The petitioner 
must “specify each ground upon 
which the petitioner relies in seeking 


Under §542.28(3) particular 
demand may be objected to on any 
of the grounds available for 
challenging a grand jury subpoena.!*5 
In addition, the standards applicable 
to a discovery request under the 
Florida Rules of Civil Procedure may 
also afford a basis for objecting to a 
CID “to the. extent that the 
application of standards...is 
appropriate and consistent with the 
provisions and purposes of the 
Act.”!56 Some experience under the 
Act will be required to determine 
which standards of the Florida rules 
are not “appropriate and consistent” 
with the Act. But the legislative 
history of the Antitrust. Improve- 
ments Act,!57 which will no doubt be 
of some assistance in light of the 
similarity of the federal and state 
CID procedures, indicates that this 
qualifying language was designed to 
eliminate “purely procedural” 
objections that are of little or no 
practical consequence.'® If a CID 
recipient’s objections are over-ruled 
by the court, he must promptly 
comply with the demand.'® The 
Attorney General may seek an order 
compelling compliance with the 
demand if necessary.!® Failure to 
obey the order would constitute 
contempt of court.!®! 


Oral testimony 
under CID procedures 


The CID procedures for taking 
oral testimony nearly parallel those 
of the Florida Rules of Civil 
Procedure for depositions in civil 
actions.'62 A person compelled to 
appear under a demand for oral 
testimony may be accompanied and 
represented by counsel.!§ 
Objections on behalf of the recipient 
may be stated on the record and if the 
witness declines or is instructed not 
to answer a question, the party 
conducting the examination may 
petition the court for an order 
compelling compliance.!*, 

Whenever testimony tran- 
scribed, the witness may examine the 
transcript and make a note of desired 
changes.'®5 The transcript must then 
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be signed by the witness unless he 
waives that right.!** A copy of the 
transcript of the witness’ testimony 
must be made available to him upon 
demand.!®7 

Where documents have been 
secured under a civil investigative 
demand, the responding party is 
entitled to procure a copy of any 
written matter which he produced.!® 
He may also inspect the original 
documents which he turned over at 
any reasonable time.!® 

In recognition of the fact that 
CID’s will often seek production of 
highly confidential and proprietary 
information, the Act affords the CID 
recipient a significant amount of 
protection from unwarranted 
disclosure.'”° To begin with, the CID 
recipient may, in response to the 
demand, invoke the various trade 
secret and confidentiality 
protections accorded him under the 
Florida Rules of Civil Procedure.!7! 
The Attorney General will then be’ 
forced to either enter into .’a 
stipulated protective order!”2 with 
respect to the confidentiality of the 
documents and information he has 
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requested or seek a ruling from the 
court concerning the confidentiality 
claim.!78 

Although the entry of such a 
protective order would ordinarily 
afford a CID recipient considerable 
protection, the Act additionally 
requires that the Attorney General 
“maintain the secrecy of all evidence, 
testimony, documents, work 
product, or other results of such 
investigative demand.”!74 This 
requirement should eliminate many 
claims by third parties for disclosure 
of such material under the Florida 
Public Records Law.!” The Act thus 
reasonably ensures that potential 
adversaries and market rivals of a 
recipient will not be able to obtain 
privileged matters acquired by the 
Attorney General via the CID 
procedure.!”6 

The documents or material made 
available to the Attorney General in 
response to a CID must be returned, 
unless they are in the custody of the 
court,!77 whenever they are no longer 
required for use in a_ pending 
proceeding or in connection with the 
investigation for which they were 
demanded.!’8 If after the expiration 
of 24 months from the date of 
disclosure, the Attorney General has 
not yet returned the material which 
he secured, the CID recipient may 
make a demand that the material be 
returned.!7?9 The Attorney General 
must in that event honor the demand 
or seek an order from the court 
affording him additional time to 
make.use of the material.!%° 

In recognition of the importance to 
the CID procedure of maintaining 
the integrity of documents and 
preserving relevant information; the 
Act provides harsh measures for 
those who willfully purge or conceal 
matter which is the subject of a 
pending demand.!8! Under 
§542.28(14)(c), it is a third degree 
felony to: (1) alter, destroy, conceal 
or remove any record, document, or 
thing with the purpose of impairing 
its verity or availability in such 
proceeding or investigation; or (2) 
make, present, or use any record, 
document, or thing, knowing it to be 
false. 
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The CID procedure, as its name 
implies, was designed for use in civil 
investigations. The extent to which 
the Attorney General may legally 
employ the CID procedure for 
pursuing a target of a criminal 
antitrust investigation is not entirely 
clear, as there are no provisions in the 
Act expressly forbidding the use of 
CIDs for that purpose.'*? However, 
even purely “civil” investigations 
might inadvertently seek disclosure 
of documents or information 
pursuant to a CID which could 
expose a recipient to potential 
criminal liability. For that reason, the 
Act is carefully framed to permit 
responding parties to raise 
constitutional objections to 
compliance with 

The most frequent constitutional 
ground of resisting disclosure of 
information is, of course, the fifth 


The CID procedure will in all 
probability foster precom- 
plaint settlement of many 
potential antitrust enforce- 
ment claims. 


amendment privilege against 
compelled self-incrimination.'* If a 
natural person served with a CID 
invokes the fifth amendment as a 
ground for refusing to comply with 
the demand, the Attorney General 
may seek an order from the court 
compelling disclosure of the 


testimony or documents in 


dispute.'*> The recipient who is thus 
forced to disclose the disputed 
matter, however, is granted 
transactional immunity from 
criminal prosecution and from any 
civil penalty liability to the state.'8* 

As suggested earlier, the chief 
advantage of the CID procedure is 
that it affords the Attorney General 
the opportunity prior to instituting a 
suit to engage in wide-ranging 
discovery from any person believed 
to have information relevant to an 
investigation—third party witnesses 
as well as targets of the investigation, 
natural persons as well as legal 
entities. Although regulated parties 
may view the CID procedure as 
unduly intrusive, it is likely to prove 
less expensive, less time-consuming 
and less burdensome than the 
alternative of protracted adversarial 


discovery in the context of a public 
enforcement action. In addition, the 
CID procedure offers the possibility 
of curtailing the number of 
enforcement lawsuits prosecuted by 
the Attorney General. Once the CID 
procedure has been fully employed 
in a particular investigation, the 
Attorney General should be in an 
excellent position to determine 
whether the institution of a civil 
action is appropriate. Moreover, the 
CID procedure will in all probability 
foster precomplaint settlement of 
many potential antitrust enforce- 
ment claims. For these reasons, it is 
likely that the CID procedure will be 
resorted to extensively by the 
Attorney General. 

It is important to note, however, 
that the Attorney General is not 
required to avail himself of the CID 
procedure prior to filing a civil 
action. Under §542.28(13), the 
Attorney General specifically 
authorized to institute a civil or 
criminal proceeding or grand jury 
investigation without first exhausing 
the avenues of discovery provided 
by the CID procedure. Of course, as 
a practical matter the failure of the 
Attorney General to resort to the CID 
procedure may well handicap the 
prosecution of an _ enforcement 
action.!87 


Conclusion 


How frequently the Florida 
Antitrust Act of 1980 is invoked in the 
courts of this state will depend ona 
variety of factors, e.g., the 
aggressiveness of the private bar, the 
resources and prosecutorial policies 
adopted by the Attorney General, 
and the ability of the Florida bench 
to educate itself to a major new field 
of law and to adopt flexible 
procedures to handle new types of 
cases. 

The drafters of the Act have 
provided all the necessary incentives 
to using the state court system to 
redress anticompetitive wrongs. The 
traditionally easier access to state 
courts, including their less crowded 
civil dockets resulting in an earlier 
trial date, as compared to the federal 
courts, offers a further incentive. In 
addition, the Florida Antitrust Act, 
freed from the bonds of the interstate 
commerce restrictions of the 
Sherman and Clayton Acts, will 
permit claims to be made for pure 
local, intrastate activity. 

On the other hand, the practitioner 
with a potential antitrust claim that 


does involve interstate commerce, 
and who thus has a choice of federal 
or state forums, will have to weigh 
the advantages of speedier state 
court proceedings against the wealth 
of experience and knowledge 
already found in the federal court 
system. Only an intensive 
educational process for both the 
bench and bar can make our Florida 
courts as sophisticated in handling 
these complex issues. It is hoped that 
this article can serve as a small, 
beginning step in that process. o 
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therefore would include the Attorney General. 
This conclusion is reinforced by §542.27(2), 
authorizing the Attorney General to seek “the 
full range of relief afforded by this Chapter.” 

101 Stat. §542.27(2). 

102 15 U.S.C. 54. 

193 15 U.S.C. 26. 

104 Northern Securities Co. v. United States, 
193 U.S. 197, 344 (1904). 

105 See, e.g., The National Commission for 
the Review of Antitrust Laws and Procedures, 
Pt. II, Structural Relief, 48 ANtrrrust L.J. 1099, 
1105-1107 (1980); Kalodner Consent Decrees 
as an Antitrust Enforcement Device, 23 
ANTITRUsT BuLt. 277 (1978). 

1066 F.g., United States v. Pulman Co., 53 
F.Supp. 908 (D.C. Pa. 1944). 

107 F.g., United States v. United Fruit Co., 
1958 Trade Cases, Para. 68, 941 (D.C. La. 
1958) (consent decree). 

10 United States v. Singer Manufacturing 
Co., 231 F.Supp. 240, (S.D. NY 1964). See also 
United States v. United States Gypsum Co., 
340 U.S. 76, 71 S.Ct. 160 95 L.Ed. 89 (1951). 

109 F’.g., Bowden Concrete Products, Inc. v. 
Besser Co., 249 F.2d 52 (5th Cir. 1957). 

10 Although this statute does not expressly so 
provide, this appears to be the reasonable 
implication of the broad language vesting the 
Attorney General with the authority to seek 
“the full range of relief afforded...by Federal 
Laws pertaining to antitrust or restraints of 
trade on behalf of the State, its departments, 
agencies and units of government.” §547.27(2). 

1 Fra. Stat. §542.24. 

112 Id. 

3 See, generally, P. AREEDA, ANTITRUST 
ANALysIs, 61-62 (2d Ed. 1974); Note, The ITT 
Dividend: Reform of Department of Justice 
Consent Decree Procedures, 73 CoLum. 
L.ReEv. 594 (1973). 

14 See Fia. Stat. §542.24. This would be the 
necessary implication of the consent to create 
procedure authorized by §542.24. 

See Stat. §542.25. 

"6 See Fra. Stat. §542.25, which provides 
that a final judgment or decree “to the effect 
that a defendant has violated” one of the 
substantive provisions of the Act shall be 
“prima facie evidence” except with the respect 
to consent decrees “entered before any 
testimony has been taken.” 

"7 The term “testimony” has not been 
defined, but it would appear to be reasonable 
to conclude that the term has reference to trial 
testimony as opposed to deposition or other 
pretrial testimony. Compare Michigan v. 
Morton Salt Co., 259 F.Supp. 35, 59-64 (D. 
Minn. 1966), aff'd sub. nom. Hardy Salt Co. v. 
Illinois, 377 F.2d 768 (8th Cir.), cert. denied, 
389 U.S. 912 (1967). 

18 15 U.S.C. §15(c)(a)(1). 

See, Fia. Stat. §542.27(2) and §542.22(2). 
Neither of these statutes expressly state that 


the state, in order to have standing, need not 
allege injury to itself as opposed to the injured 
members of the class affected, but the 
implication in the language to this effect is 
clear. 

120 Fra. Stat. §542.22(1). 

121 Td. 


122 Fra. Stat. §542.22(3)(b). 
123 Td. 

14 Fa. Stat. §542.22(2). 

1285 Stat. §542.22(3)(a). 

126 Td. 

127 Stat. §542.22(3)(e). 

198 Jd, 

129 Td. 

130 15 U.S.C. 15 (d). 

131 See generally Fein, Constitutional Issues 
Raised by the parens. patriae title of The 
Antitrust Improvements Act of 1976—an 
Appraisal, 47 Antirrust L.J. 1205, 1226-1230 
(1979); Scher, Emerging Issues under the 
Antitrust Improvements Act of 1976,5 Cou. 
L.REv. 679, 727-735 (1977). 

138 Jd. 

133 Td, 

14 Fra. Stat. §542.22(3)(d). 

135 Section 542.22(3)(e) speaks in terms of the 
“net award” which is to be allocated to the 
class. The implication of this language is that 
the Attorney General would be permitted to 
deduct untaxable litigation costs, such as 
certain forms of expert witness fees, from the 
monetary award prior to distribution to the 
class. 

136 Stat. §542.22(3)(c). 

137 Td. 

138 15 U.S.C. §16(a). 

199 Fla. Stat. §542.25. 

140 Id. 

M41 Fia. Stat. §542.26. This provision is 
similar to §5(b) of the Clayton Act, 15 U.S.C. 
§16(b). Accordingly, cases under the Clayton 
Act are likely to be beneficial in construing this 
provision. See, e.g., Greyhound Corp. v. Mt. 
Hood Stages, Inc., 437 U.S. 322 (1978) (ICC 
proceeding not antitrust enforcement 
proceeding which would toll the limitation 
period for filing private antitrust action). 

142 Fra. Stat. §542.26. 

143 Id. 

M4 Stat. $542.28. 

45 15 U.S.C. §§1311-1314. 

46 Fra. R. Civ. P. 1.280-1.410. 

M7 Stat. §542.28(1)(a)-(c). 

M48 Fia. Stat. §542.28(2)(a). 

149 Stat. §542.28(2)(b). 

180 Stat. §542.28(2)(c). 

151 Stat. §542.28(2)(d). 

182 Stat. §542.28(5). 

183 Td. 

154 Td, 

185 Stat. §542.28(3)(a). 

1586 Fla. Stat. §542.28(3)(b). 

187 See generally H.R.Rep. No. 1341, 94th 
Cong., 2d Sess. (1976), reprinted in [1976] U.S. 
Code Cong. & Ad. News 2596 [hereinafter 
cited as H.R.Rep. No. 1343]; S. Rep. No. 803, 
94th Cong., 2d Sess. pt. 1 (1976). 

188 H.R.Rep. No. 1343, supra note 93, at 
10-12. 

189 Stat. §542.28(6). 
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160 Td. 

161 Id. 

162 Fira. Stat. §542.28(7). Compare 
Fra.R.Civ.P. 1.310. 

163 Stat. §542.28(7). 


Td. 


165 Stat. §542.28(8). 
166 Td. 

167 Id. Compare 15 U.S.C. §1312(6), under 
which the assistant attorney general in charge 
of an Antitrust Division investigation may for 
“good cause” limit a witness’ right to inspect 
the transcript of his testimony. 

168 Stat. §542.28(8). 

169 Stat. §542.28(12). 

170 Stat. §542.28(9). 

171 Fra. Stat. §542.28(3)(b). See FLa.R.Civ.P. 
1.280(c)(7); Fua. Stat. §90.506 (1979). 

172 See Fria. Stat. §542.28(10), which 
authorizes the Attorney General to enter in 
protective orders with respect to documents 
and information in response to an investigation 
demand. 

173 Stat. §542.28(5). 

174 Fra. Stat. §542.28(9). 

175 Td. §542.28(9) makes it clear that this 
confidentiality provision of the Act is an 
express exception to the Public Records Law, 
F.S. Chapter 119 (1979). 

176 §542.28(9) appears to forbid potentially 
interested third parties from obtaining 
privilege matters acquired by the Attorney 
Genera! under the CID procedures. 

177 Stat. §542.28(15). 

178 Id. 

179 Id. 

180 Td. 

181 Fla. Stat. §542.28(14). 

182 Fra. Stat. §542.28(1). The Attorney 
General is authorized to issue a_ civil 
investigative demand to “any person” who 
may be in possession, custody or control of any 
documentary material relevant to a civil 
antitrust investigation (emphasis added). It 
seems probable that this language was 
intended to limit the use of the CID procedure 
to civil cases, but this interpretation is 
concededly far from compelling. 

183 See Fa. Stat. §542.28(3)(a) and (5). 

184 U.S. Const. amend V. 

185 Fra. Stat. §542.28(6) and (11). 

186 Stat. §542.28(11). 

187 See, e.g., United States v. Consolidated 
Foods Corp., 455 F.Supp. 142, 145-147 (E.D. 
Penn. 1978) (denying Antitrust Division’s 
motion for new trial in grounds that CID 
procedures should have been pursued prior to 
the institution of the government’s lawsuit if 
pretrial discovery was so substantial that a 
prolonged discovery period was 
necessitated). 
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Radio Interviews 
Feature Attorneys 


wer Title Guaranty 
We The Florida lawyers’ organization for guaranteeing titles to real estate i 


Attorney Timothy A. Johnson, Jr., of Clearwater 
answers reporter Bob Martin’s questions about why 


home buyers and sellers should have personal legal 


The advantages of in- 
volving attorneys in real 
estate transactions were 
discussed in recent Lawyers’ 
Title Guaranty Fund spon- 
sored radio interviews at 
the annual convention of 
The Florida Bar in Boca 
Raton. 


Several Fund members 
told reporter Bob Martin 
that careful title searches 
and properly written title 
insurance by qualified real 
estate attorneys protect consumers as 
they make what is probably their 
biggest investment. 


LTGF’s interviews were broadcast 
on 14 radio stations in key Fund 
markets and reached an estimated 
audience of nearly 900,000. 


Fund at F.A.R. Convention 


Continuing efforts to establish 
greater communication between 
Realtors and attorneys, staff members 
of The Fund and Lawyers’ Title Services 
manned a booth at the Annual Con- 
vention of the Florida Association of 
Realtors in Miami Beach. 


The goal of this and similar efforts 
is to promote the total package of 
legal services available from real 
estate attorneys. Realtors are also told 
of the many advantages of working 
with real estate attorneys. 


These advantages are explained in 
the brochure “What’s the most effective 
advice Realtors can offer new home 
buyers?” Copies may be obtained 
by contacting The Fund. 
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representation. 


Realtor-Attorney 
Seminar Held 


Tampa attorneys T. Elaine Holmes 
and Lewis H. Hill, III, were recent 
speakers at a Realtor-Attorney seminar 
sponsored by the Tampa Board of 
Realtors’ Education Committee. The 
program was the third seminar to be 
held in the Tampa area in 1980. 


Ms. Holmes’ presentation was a 
primer on title insurance — what 
title insurance is and is not. Mr. Hill 
discussed what lawyers expect of 
professional Realtors and vice versa. 


INTEGRITY 


LAWYERS’ TITLE | 
GUARANTY 


LTGF Law Student 
Award Winners Named 


Five students at Florida law colleges 
have been named winners in the 
annual Law Student Awards Program 
sponsored by The Fund. Prizes of $150 | 
are awarded for the best legal paper 
submitted at each of Florida’s law 
colleges on a subject related to real 
property law. The entries are judged 
by the law college faculty. 


“Burden of Proof in Land Use 
Regulation: A Unified Approach and 
Application to Florida” by Carl J. 
Peckinpaugh, Jr., won at Florida State 
University. Gary Kornfeld’s “Condo- 
minium Class Action and Standing” 
took the award at Nova University. At 
Stetson University the prize went to 
Sarah Richardson for “Secured Trans- 
actions Under the Uniform Land 
Transactions Act, Article Three, Parts 
One, Two and Three, and the Potential 
Impact on Florida Law.” “Constitu- 
tional Violations in Zoning: The 
Emerging Section 1983 Damage 
Remedy” by Nicholas Rockwell was 
winner at the University of Florida. The 
University of Miami’s Marsha Rosenthal 
achieved top honors with “The Legality 
and Practicality of Condominium 
Conversion Moratoriums.” 


In The Fund’s booth at the F.A.R. convention are AFRs Jack T. Burke, Jacki F. 


Boedecker, Harry K. Holcomb, Lynda Winkowski and Robert T. Hamrick. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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PUBLIC INTEREST LAW 


Local governmental 
immunity in §1983 
actions 


By Steven M. Goldstein 


Prior to the Supreme Court 
decision in Monell v. New York City 
Department of Social Services,' the 
law was clear that a local 
governmental unit was not a person 
within the meaning of 42 U.S.C. 
§1983? in actions seeking damages or 
solely equitable relief. Suits seeking 
damages to be paid by a local 
governmental unit or actions seeking 


equitable relief where only the entity - 


was named as a defendant could not 
be premised on §1983.4 

In Monell the court, in part, 
overturned this settled law. It held 
that when the actions of an employee 
or agent of a local governmental unit 
could “fairly be said to represent 
official policy”> then the entity 
became a responsible “person” for 
those actions under $1983. The court 
was careful to emphasize, however, 
that it would be inappropriate to 
predicate local governmental 
responsibility under §1983 solely ona 
respondeat superior theory. 
Notwithstanding this limitation, the 
Monell decision raised the possibility 
that in §1983 actions individuals 
would be able to recover 
compensation from local govern- 


mental units for injuries suffered as a ° 


result of ‘‘official’’ local 
governmental action which was in 
violation of the constitution or a 
federal statute.® 

The likelihood of obtaining such 
relief, however, remained an open 
question after Monell. This was 
because the court specifically left 


unresolved the question of whether a 
local governmental entity possessed 
a qualified immunity in a $1983 suit 
challenging “official” governmental 
actions.” Obviously, if the entity did 
possess such an immunity, it would 
be exceedingly difficult for 
individuals to recover against local 
governmental units since there 
would have to be a showing that the 
entity had not acted in good faith.’ 
After Monell, this question divided 
the court of appeals.® It was to be 
resolved by the Supreme Court 
during its most recent term in Owen 
v. City of Independence, Mo." 

In Owen, the issue of local 
governmental immunity in §1983 
actions arose in the context of the 
firing of the police chief of 
Independence, Missouri. The police 
chief, Owen, was dismissed, without 
formal notice or an opportunity for a 
hearing, after a number of allegations 
surfaced relating to the mismanage- 
ment of the police department and in 
particular the police department 
property room. Illustrative of the 
allegations was the claim that a 
handgun had turned up in the 
possession of a _ felon when, 
according to the policy property 
room records, the gun had been 
destroyed.!! 

After his dismissal, Owen filed suit 
in federal district court pursuant to 42 
U.S.C. §1983, alleging that his 
discharge was violative of due 
process and in retaliation for the 
exercise of his first amendment 
rights. Named as defendants were 
the city manager, members of the 
city council, and the city itself. The 
city officials were sued only in their 
official capacities.'2 In his complaint, 
Owen requested that the city be 
compelled to give him formal notice 
of the reasons for his dismissal and an 
opportunity for a hearing. He also 
sought back pay and other fringe 
benefits from the time of his 
dismissal until the date he was 
provided with the requested notice 
and hearing. Ultimately, it was to be 
in the context of his claim for back 
pay that the question of local 
governmental immunity in §1983 
actions was to be resolved. This was 
to be the case because when this issue 
was ultimately presented to the 


Supreme Court,'* the city took the 
position that, notwithstanding the 
merits of Owen’s substantive claim, 
an award of monetary relief, such as 
back pay, was not available in a 
§1983 action absent a showing that 
the city had acted in bad faith. The 
city was to argue before the court 
that its actions toward Owen were 
not taken in bad faith,'‘ thus squarely 
posing the immunity question that 
had been left unresolved in Monell. 

Of course, before the Supreme 
Court had an opportunity to address 
the city’s immunity claim, it was to be 
considered by the lower courts, 
including the district court where 
Owen had filed his action, and twice 
by the Eighth Circuit Court of 
Appeals. 

The district court had concluded 
that the city did possess a qualified 
immunity. It reasoned that the same 
considerations which prompted the 
Supreme Court in a number of 
decisions'> to find that governmental 
officials were cloaked with a 
qualified immunity when sued in 
their individual capacities were 
equally compelling when monetary 
relief was sought from the city 
itself.'6 In this regard, the district 
court decision relied heavily on the 
fact that the prospect of imposing 


Steven M. Goldstein is an associate 
professor of law at Florida State University 
College of Law, Tallahassee. He received his 
B.A. in 1967 from Brandeis University and J.D. 
in 1972 from Columbia University. He writes 
this article on behalf of The Florida Bar’s 
public interest programs office, Michael A. 
Tartaglia, director, Linda D. Weeks, editor. 
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monetary liability on a city might 
introduce an unwarranted 
consideration into the decision- 
making process.” Specifically, the 
court feared that the threat of 
liability might have a paralytic effect 
on government officials in the 
exercise of their duties. This concern, 
the court noted, was a _ crucial 
consideration in earlier Supreme 
Court decisions cloaking govern- 
ment officials with a qualified 
immunity when sued in _ their 
individual capacities. Parentheti- 
cally, it is interesting to note that 
there was no reason for the district 
court to have decided the immunity 
question since the court had rejected 
Owen’s substantive claims that his 
dismissal deprived him of due 
process and was violative of his first 
amendment rights. 


Eighth Circuit reverses 


On appeal the Eighth Circuit had 
reversed the district court holding 
that the city’s actions had not 
deprived Owen of due process. They 
also disagreed with the lower court 
conclusion that the city possessed a 
qualified immunity. With regard to 
the immunity question, the appellate 


court found that the concern that . 


public officials might hesitate in 
discharging their duties because of a 
fear of monetary liability was simply 
not persuasive when any monetary 
relief was to come from the unit of 
government and not the office 
holder.'® The appellate court was 


Police-Related Litigation 
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careful to emphasize, however, that 
its decision precluding any local 
governmental immunity was limited 
solely to actions where equitable 
relief such as back pay was sought 
and not to actions seeking money 
damages. 

The city had next petitioned for 
review in the Supreme Court. In the 
interim, the Supreme Court decided 
Monell. As a result, the Supreme 
Court granted certiorari in Owen, 
vacated the judgment of the court of 
appeals and remanded the case to the 
appellate court to reconsider in light 
of Monell.!® These actions were to 
give the Eighth Circuit Court of 
Appeals a second opportunity at 
addressing the immunity issue. 


Same immunity applies 


On the remand, the Eighth Circuit 
had first concluded that in light of 
Monell, Owen had stated a cause of 
action under §1983 thus obviating the 


. need, as both it and the district court 


had previously done, to premise 
Owen’s right to invoke the 
jurisdiction of the court on the 14th 
amendment.?° The court then 
reaffirmed its decision that Owen 
had been deprived of due process of 
law. However, it reversed itself with 
regard to whether the city possessed 
a qualified immunity.*! It did so 
because it believed that in Monell, 
the Supreme Court had implicitly 
rejected the premise on which it had 
previously based its immunity 
decision. That is, in its first immunity 
decision in Owen, it had 
distinguished between §1983 actions 
seeking equitable relief and actions 
seeking money damages.*2 However, 
it believed that the Monell Court had 
implicitly rejected this distinction 
given the way the Court had phrased 
the issue presented in that case.2% 
Given then its reading of Monell and 
its belief that local governmental 
entities did possess a qualified 
immunity in actions seeking money 
damages, it concluded that 
governmental entities were entitled 
to the same immunity when 
equitable relief in the form of back 
pay was sought. 

It was in this posture that the 
question of local governmental 
immunity in §1983 actions was 
presented to the Supreme Court. Ina 
5-4 decision the Court, through Mr. 
Justice Brennan, held that a local 
governmental unit was not cloaked 
with a qualified immunity in §1983 
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actions. The majority of the court 
viewed the question as essentially 
one of statutory construction.*4 In 
seeking to determine the intent of the 
Reconstruction Congress, the Court 
initially emphasized that neither the 
statutory language nor the 
congressional debates surrounding 
the passage of §1983 indicated any 
legislative intent to cloak local 
governmental units with a qualified 
immunity.* 


Congressional intent 


The Court recognized, however, 
given its earlier decisions®® cloaking 
public officials with immunities in 
§1983 actions when sued in their 
individual capacities, that this was 
not dispositive. This was the case 
because of its earlier decisions, the 
Court had held that given the firmly 
rooted tradition of immunity for 
many public officials at common law 
and the fact that such immunity was 
supported by strong policy reasons, 
it was unlikely that the Reconstruc- 
tion Congress would have wished to 
abolish any then existing immunity 
without specifically saying so.2” As a 
result, the Court held that the crucial 
inquiry in determining the intent of 
the Reconstruction Congress was 
twofold: First, whether the immunity 
claimed by a local governmental 
entity was well established at 
common law at the time of the 
enactment of §1983; and second, 
whether the policy considerations 
supporting any claimed immunity 
were consistent with the purposes of 
§1983.25 If any immunity was well 
established at the time of the passage 
of §1983 and the rationale for it was 
consistent with the purposes of §1983 
then the Court concluded it would 
follow that the Reconstruction 
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Congress did not wish to abrogate 
any such immunity, notwithstanding 
the unqualified language of §1983. 

In this context, the Court initially 
acknowledged that the common law 
at the time of the enactment of §1983 
did, in fact, afford local 
governmental units with an 
immunity in two situations: First, 
when “governmental” rather than 
“‘proprietary’ actions were 
challenged; and second, when 
review was sought of “discretionary” 
rather than “ministerial” actions.? 
However, it found that neither 
warranted a conclusion that at the 
time of the passage of §1983, an 
immunity for local governmental 
entities was so well established that 
the Reconstruction Congress 
intended for it to be implicitly 
incorporated in $1983. 


Expansive remedy 


The Court also concluded that the 
policy considerations offered to 
support a qualified immunity for 
local governmental entities either 
were not consistent with the 
purposes of §1983 or were not 
compelling. In this regard, it noted 
that the central aim of §1983 was to 
provide an expansive remedy for 
those injured, under color of state 


law, as a result of a misuse of power. 


It noted, however, that given the 
qualified immunity afforded public 
officials when sued in their 
individual capacities, if a similar 
immunity was afforded local 
governmental entities, many victims 
of illegal actions would be left 
remediless thus defeating this 
purpose of §1983.° The Court also 
emphasized that §1983 was intended 
to serve as a deterrent to actions in 
violation of federal law. With this in 
mind, the Court believed that local 
governmental officials would be 
more likely to be _ sensitive to 
federally secured rights if the entity 
did not possess an immunity.*! 
Finally, the Court noted that none 
of the concerns it had relied on in 
cloaking governmental officials with 
a qualified immunity when sued in 
their individual capacities dictated a 
similar conclusion here. Previously, it 
had identified three such concerns: 
the unfairness of imposing monetary 
liability on a public official when he 
had acted in good faith, the danger 
that the treat of personal liability 
might prevent a public official from 


executing his duties with the 
decisiveness and judgment required, 
and the fear that the threat of 
personal liability might deter 
qualified citizens from seeking 
public office. It now concluded that 
these concerns were less compelling, 
if not wholly inapplicable, when the 
liability of the entity rather than the 
public official was at issue. 


Justice Powell takes issue 


In a strong dissent, Justice Powell, 
speaking for four members of the 
Court, took issue with all of the 
conclusions set out in the majority 
opinion. He was specifically 
concerned about the financial 
implications of the Court’s decision 
and the fact that large judgments 
under §1983, for governmental 
actions taken in good faith, might 
well imperil the very existence of 
certain local governmental entities.*2 
He also disagreed with the majority’s 
conclusion that the threat of liability 


against the entity was not likely to 


have a paralytic effect on officials in 
the exercise of their duties.** Finally, 
he disagreed with the majority’s 
reading of the legislative history 


surrounding the passage of §1983% 
and their discussion of whether local 
governmental units enjoyed any well 
established immunity at the time of 
the enactment of §1983.35 

Notwithstanding the concerns 
expressed by Justice Powell, after 
Owen, the crucial question in 
assessing monetary liability in §1983 
suits against local governmental 
entities for violations of federally 
secured rights is likely to be whether 
the governmental action was 
representative of “official policy.” If 
it was, then those harmed as a result 
of such action may well be able to 
recover compensation for their 
injuries without regard to the 
solvency of the individual who 
caused the injury and without regard 
to whether the actions were taken in 
good faith. Whether such a result will 
lead to a heightened sensitivity on the 
part of local governmental officials 
toward federally protected rights, or 
whether it will place a severe strain 
on the treasuries of local 
governmental units, thus affecting 
their ability to serve their 
constituents, remains to be seen. 

At a minimum, however, the 
decision in Owen mandates that local 
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Spring Hill @ St. Petersburg @ Stuart @ Tampa e Titusville @ Venice 
Vero Beach @ West Palm Beach e Winter Park @ Zephyrhills 
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PUBLIC INTEREST LAW 


governmental officials pay increased 
attention to federally secured rights 
while operating local public 
assistance and other benefit 
programs, while operating local 


schools, hospitals and other 
institutions such as _ correctional 
facilities, and in the day-to-day 


operatien of local government itself. 


1 436 U.S. 658 (1978). 

2 42 U.S.C. §1983 provides: 

“Every person who, under color of any statute, 
ordinance, regulation, custom or usage of any 
state or Territory, subjects or causes to be 
subjected, any citizen of the United States or 
other person within the jurisdiction thereof to 
the deprivation of any rights, privileges or 
immunities secured by the Constitution and 
laws, shall be liable to the party injured in an 
action at law, suit in equity or other proper 
proceeding for redress.” 

3 In Monroe v. Pape, 365 U.S. 167 (1961), the 
Supreme Court first held that a city was not a 
responsible person within the meaning of 
§1983. The Court in Monroe did not 
distinguish between damage actions and 
actions seeking only equitable relief. 
However, since Monroe was a suit seeking 
money damages from the City of Chicago, 
there was some question after Monroe 
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whether a municipality is a person within the 
meaning of §1983 when only equitable relief 
was sought. The Supreme Court answered this 
question in City of Kenosha v. Bruno, 412 U.S. 
507 (1973), holding that a municipality is not a_ 
person within the meaning of §1983 in actions 
seeking equitable relief. 

4 Prior to Monell, the law was not clear as to 
whether a $1983 action, seeking equitable 
relief in the form of back pay or any other 
form of monetary “restitution,” could be 
maintained against a local government official 
in his official capacity. This issue is dicussed in 
Owen v. City of Independence, Mo., 560 F.2d 
925 (8th Cir. 1977). The law was also unclear 
whether an action seeking monetary relief 
against a local governmental unit could be 
premised on the 14th amendment; see the 
discussion in Molina v. Richardson, 578 F.2d 
846 (9th Cir. 1978) and Cale v. City of 
Covington, 586 F.2d 311 (4th Cir. 1978), two 
cases decided after Monell. 

5 Monell, 98 S.Ct. at 2038 (1978); see 
LaFrance, After Monell: Suing Local Units of 
Government, CLEARINGHOUSE REVIEW 
(February 1980) p. 769, and LaFrance, Monell: 
Once More, With Feeling, CLEARINGHOUSE 
Review, July 1980, pp. 330-333, for a 
discussion of some of the problems of 
determining whether certain actions “may 
fairly be said to represent official policy.” 

8 Prior to the Supreme Court decision in 
State of Maine v. Thiboutot, 48 U.S.L.W. 4859 
(June 24, 1980), there was some question of 
whether §1983 provided a cause of action to 
redress the deprivation, under color of state 
law, of all federal statutory rights or only those 
providing for equal rights, compare the 
concurring opinions of Justice Powell and 
Justice White in Chapman v. Houston Welfare 
Rights Organization, 441 U.S. 600 (1979). In 
Thiboutot the Supreme Court held that §1983 
encompassed all federal statutory claims. 

7 Monell, 98 S.Ct. at 2041. See Pierson v. 
Ray, 386 U.S. 547 (1967) and Imbler v. 
Pachtman, 424 U.S. 409 (1976). 

8 For a discussion of qualified immunities 
and some cases in which the Supreme Court 
has held that certain governmental officials 
possess a qualified immunity in §1983 actions 
when sued in their personal capacities, see 
Procunier v. Navarette, 434 U.S. 555 (1978); 
O’Connor v. Donaldson, 422 U.S. 563 (1975); 
Wood v. Strickland, 420 U.S. 308 (1975); and 
Scheur v. Rhodes, 416 U.S. 232 (1974). With 
regard to pleading questions in the context of 
an immunity defense, see Gomez v. Toledo, 
100 S.Ct. 1920 (1980). 

® Compare Bertot v. School Dist. No. 1,613 
F.2d 145 (10th Cir. 1979) (en banc); Hostrop v. 
Board of Junior College Dist. No. 515,. 523 
F.2d 569 (7th Cir. 1975) and Hander v. San 
Jacinto Jr. College, 519 F.2d 273, reh. den., 522 
F.2d 204 (5th Cir. 1975), all refusing to extend a 
qualified immunity with Paxman v. Campbell 
612 F.2d 848 (4th Cir. 1980) (en banc); Sala v. 
County of Independence, Mo., 589 F.2d 335 
(8th Cir. 1978), Owen v. City of 
Independence, Mo., 589 F.2d 335 (8th Cir. 
1978), in which a good faith immunity was 
granted. 

10 100 S.Ct. 1398 (1980). 

'! Owen v. City of Independence, Mo., 421 
F. Supp. 1110 at 1114 (W.D. Mo. (1976) 
(hereinafter referred to as Owen I.). 

'2 Owen brought a separate action in state 
court seeking defamation damages against the 
councilman who allegedly made the false 
statement concerning his handling of the 
police department and against the city 
manager, in their individual capacities. His suit 


against the city manager was dismissed and a 
settlement was reached with the councilman, 
Owen v. City of Independence, Mo., 560 F.2d 
925 at 930 (8th Cir. 1977) (hereinafter referred 
to as Owen II). 

13 When the immunity question was initially 
argued before the District Court and for the 
first time before the Eighth Circuit Court of 
Appeals, Monell had not yet been decided. 

‘4 The city emphasized that the Supreme 
Court decisions in Board of Regents v. Roth, 
408 U.S. 565 (1972) and Perry v. Sindermann, 
408 U.S. 593 (1972), which were crucial to 
Owen’s substantive claim were decided on 
June 29, 1972, or more than two months after 
his dismissal, Owen I at 1118, 1123. 

15 See cases cited in footnote 8. 

16 Owen I at 1123. 

Id. 

18 Owen II at 940-41. 

19 City of Independence, Mo. v. Owen, 438 
U.S. 902, 98 S.Ct. 3118, 57 L.Ed. 2d 1145 
(1978). 

20 Owen v. City of Independence, Mo., 589 
F.2d 335 at 336-37 (8th Cir. 1978) (hereinafter 
referred to as Owen III). 

21 Td. at 337-38. 

22 Td. 

23 Monell involved a constitutional challenge 
to a local school board’s maternity policy. 
Back pay as well as injunctive relief was 
sought. In Monell, the Supreme Court in part 
phrased the issue as whether local school 
boards are persons within the meaning of 
§1983 when equitable relief in the form of 
back pay is sought. The Eighth Circuit 
concluded that since in Monell the Court had 
left unresolved the qualified immunity 
question, it must have concluded that no 
distinction should be drawn concerning the 
immunity issue between actions seeking 
money damages and those seeking equitable 
relief. This logic is not particularly persuasive. 

24 100 S.Ct. at 1407. 

25 100 S.Ct. at 1408. 

26 See cases cited in footnotes 7 and 8. 

27 100 S.Ct. at 1408. 

28 100 S.Ct. at 1409. 

29 100 S.Ct. at 1412. 

3° 100 S.Ct. at 1415-16. 

31 100 S.Ct. at 1416. 

32 100 S.Ct. at 1245. 

3 Id. In this regard he argued that the 
majority’s conclusion denigrated the sense of 
responsibility of local governmental officials 
and misunderstood the political process since 
the officials would be held accountable for 
judgments entered against the entity. 

4 100 S.Ct. at 1426-28 

% 100 S.Ct. at 1428-30. 
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LAW OFFICE ECONOMICS 


A P.C. isn’t a 
partnership 


By Robert I. Weil, CMC 


A high portion of multi-lawyer 
firms now practice in the 
professional corporate form (or 
professional association). In a few 
states, the number of PCs may 
exceed one-half of all organized 
firms as demonstrated by the 
following table which is based on the 
1977 Census of Business. Many 
lawyers involved in_ professional 
corporations fail to make a 
distinction between the corporate 
form and the more familiar 
partnership form of practice. 

A corporation is a much more 
precise form of organization than isa 
partnership. To be a partnership, two 
lawyers need merely call each other 
“partner” and file the appropriate 
income tax return. There is no 
requirement for formal documenta- 
tion of a partnership although most 
business lawyers and management 
consultants strongly advise that a 
partnership agreement be drafted 
and executed. State law controls a 
partnership not governed by a 
specific agreement. A partnership 
which does not set out its own written 
rules regarding ownership and 
government, therefore, simply 
operates under the rules established 
by law, or those agreed to informally, 
from time to time, by the partners. 

Partnerships can generally operate 
across state lines and can include 
lawyers licensed to practice in more 
than one state. 


Legal Form of Law Firms, 1977 
LEGAL SERVICES ESTABLISHMENTS (1977) 
Sole Other 
STATE Total Proprietorships Partnerships Forms® 

Arizona 1,674 1,156 227 291 
Colorado 2,498 1,792 395 311 
Connecticut 2,649 1,886 572 191 
District of Columbia 2,012 1,314 546 152 
Idaho 534 370 123 41 
Maine 711 508 154 49 
Massachusetts 6,679 5,791 706 182 
Minnesota 2,343 1,587 435 321 
Montana 564 394 143 27 
‘Nevada 554 347 68 139 
New Hampshire 480 338 101 4) 
New Mexico 739 505 117 117 
North Dakota 349 227 77 45 
South Dakota 440 319 109 12 
Utah 821 614 127 80 
Vermont 373 265 79 29 
Wisconsin 2,724 1,920 492 312 
Wyoming 336 227 83 26 
*Mostly professional corporations/associations 


While a partnership comes into 
existence without a requirement for 
formality, a corporation is created by 
an act of the state. While a 
partnership may have almost any 
form, a corporation which wishes to 
continue to be recognized as a 
corporation by the state and the IRS 
must adopt certain forms and 
formalities. A professional 
corporation has some special, 
additional requirements not 
common to ordinary corporations. 

The failure of a corporation to act 
like a corporation can have various 
consequences, many of them 
resulting in the avoidable payment of 
taxes! Professional corporations must 
take care. The rules are really simple. 

1. Keep your charter up to date. 
If the name of the PC changes, 
amend the charter. 

2. Adopt bylaws. These should 
be corporate type bylaws, not a 
document like your old partnership 


agreement. Bylaws establish the 
rights of shareholders to elect 
directors, to set forth the 


responsibilities of directors, and to 
enumerate the officers. They do not 
deal in other matters such as 
insurance, vacations and withdrawal. 
If you want a management plan for 


the officers, make it a separate 
document which can be changed by 
the directors at any time. 

3. Draft and sign a shareholders’ 
agreement. This is a very important 
document which deals with 
ownership of the firm. It determines 
how shares are issued, how they are 
paid for, who may own shares 
(which is a matter generally also 
addressed by each state’s enabling 
legislation) and what happens to 
shares upon death, retirement or 
separation as an employee. 

In general, shares in professional 
corporations can be owned only by 
individuals who are licensed in the 
profession in which the corporation | 
practices or, briefly, by the estates of 
such persons. In some states shares 
can be owned by licensed individuals 
who are not employees of the 
corporation. If this is the case in your 
state, be certain that your agreement 
governs the shares of a lawyer who 


Robert I. Weil, CMC, is with Altman & 
Weil, Inc., management consultants, 
Ardmore, Pennsylvania, and Orinda, 
California. 
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LAW OFFICE ECONOMICS 


leaves the firm. In most states, shares 
can be owned only by persons 
licensed in that state. 

What are the shares of a former 
shareholder—employee worth? 
Most agreements ascribe only the 
book value (net asset value) to shares 
in order to minimize taxes on 
transfer. It is possible to give shares a 
greater value through agreement. 

4. Devise an employment 
agreement for each shareholder— 
employee. This document sets forth 
the basic rules governing 
employment of the individual, and it 
can also set the stage for certain 
benefits and for the deductibility of 
certain expenses. For example, each 
professional employee may be 
required to furnish an automobile at 
work each day. 

Deferred compensation _ rights 
may be established in an 
employment agreement, setting the 


Information 

of weather, 
treasure 
hunting, canoe 
trails, 
attractions, 
festivals, 
wildlife, 


taxes . 
Regulations 

on hunting, 
boating, parks, 
camping, 
Oriver's licenses, 
Voting, 

fresh and salt 
water fishing, 
tuitions, 

CGHGGS .. . 
Statistics on 
elections, crimes 
hospitals, tourism, 
population, 


sports, cities, 
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stage to compensate a former 
shareholder-employee for past 
efforts following withdrawal, 
retirement or death. Deferred 
compensation, if it is so set up that it 
is ordinary income to the employee 
and a deductible expense to the 
corporation, can provide more net 
income dollars to lawyers than a plan 
which sets an inflated value on shares 
of stock. 

5. Use a knowledgeable actuary 
or tax lawyer to plan retirement 
funds, either pension funds or profit 
sharing, or both. These devices are 
highly flexible instruments, which 
can often be tailored to suit the 
personal needs and wishes of diverse 
groups of lawyers. The tax 
advantages of sheltered retirement 
funds are very substantial. The types 
of plans available to corporations are 
also much better than those open to 
partnerships. It is important to have 
the planning done by highly 
qualified persons who do not have 
personal interests in the plan or plans 
adopted, as do insurance vendors. 
(For a review of the tax aspects, see 
“Income Tax Considerations of 


counties, births, ADDRESS 


deaths, diseases, 
rivers, SPFINGS .. . 
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Incorporating the Law Practice,” by 
Bruce E. Matell in The New Jersey 
Lawyer, November, 1979, and also in 
Law Office Economics and 
Management, Winter, 1980.) 

6. Review the firm’s benefit 
plans. With a corporate vehicle it is 
possible to pay certain expenses with 
pre-tax dollars, although you will 
have to extend the benefits to 
nonlawyer employees as well as to 
associates. The most common 
insurance benefits may include term 
life insurance in amounts related to 
earnings or position, medical, dental, 
hospital, drug and other health 
benefits, major medical insurance 
and disability insurance. You may 
even add a pre-paid legal plan, if you 
like. 

7. Keep up your minute book. 
The corporate records are the first 
things an IRS auditor will ask for in 
the likely event that your corporate 
return is reviewed. For some reason, 
the tax people set great store by 
corporate minutes. Have an annual 
meeting, and elect directors as 
required by your bylaws. These are 
the minimal formalities. 

The corporate form of practice 
offers substantial tax deferments and 
a fair amount of tax savings 
possibilities for law firms with high 
earnings, but it has a _ greater 
requirement for formality than the 
partnership form. With a 
corporation, it is especially 
important to keep an orderly house. 
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JUDICIAL ETHICS 


Commenting on judicial retention 
and selection — opinion 14/80 

This is in response to an inquiry 
asking if a judge may write a letter to 
the editor, for publication in a local 
newspaper, in. response to an 
editorial concerning the method of 
selecting and retaining judiciary in 
the State of Florida. The judge stated 
that while the matter may be 
political, it directly affects the 
independence and quality of the 
judiciary. 

The six members of the 

Committee on Standards of Conduct 
Governing Judges unanimously 
agreed the judge may respond. In our 
Opinion 78-14 the committee stated: 
... that a judge may state his views publicly as 
to those portions of a proposed bond issue to 
be placed on the ballot which relate to the law, 
improvement of the legal system and the 
administration of justice. On that basis, the 
committee noted that there was no restriction 
against his expressing his views on the bond 
issue as relating to the proposed courthouse 
and correctional facilities. 
In an earlier Opinion, 76-16, a judge 
asked if he could speak and write in 
favor of the adoption of the merit 
retention system. The committee 
was unanimously of the opinion that 
this activity is not prohibited by the 
Code, and is in fact encouraged by 
Canons 4 and 5. 


Writing book review — 
opinion 12/80 


The Committee on Standards of 
Conduct Governing Judges voted 6-3 
that it is improper to write a book 
review and critique on the book 
entitled “A Critical Analysis — The 
Warren Court.” The reasoning was 
that to do so might be detrimental to 
the integrity of the judiciary, and 
might also lead to recusal. 


Responding to political 
questionnaire — opinion 13/80 


This is in response to a letter 
inquiring as to the propriety of an 
incumbent judge responding to 
questionnaires, forwarded to all 
candidates by political organizations 
during the course of a campaign, 
requesting that the judge submit his 
views on issues of public concern. Six 
members of the committee 
responded and they were unanimous 
that Canon 7B(1)(c) prohibits 
incumbent judges and _ nonin- 


cumbents for judicial office from 
responding to questionnaires 
covering such issues as gun control, 
abortion, the Equal Rights 
Amendment, condominium matters, 
right-to-work, etc. 

Canon 7B(1)(c) provides as 
follows: A candidate “should not... 
announce his views on disputed legal 
or political issues; ...” 


James T. CARLISLE 
Chairman, Committee on Standards 
of Conduct Governing Judges 


Our Father . . 
your blessing upon this group. 

We seek your favor beyond this 
moment so that all who come in 
our courts may find justice in 
judgment and judgment in justice. 

To that end, we do not pray for 
the welfare of our judges, but rather 
for their handicaps. 

Keep them blind to skin color. 

Keep them deaf to broken 3 


English. 


Keep them dumb to power 


brokers. 


cronies. 


judicial waste. 


Washington, D.C. 
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. We pause to ask 


Keep them quarantined from 
lobbies and star chambers. 5 
Keep them sick of seeking : 


So that having afflicted them 
with the virus of judicial wisdom 
they might become immune from 


In a day when many have 
reduced lives to an endless litigation 
before an absent judge, let our lives 
continue to be full 
righteousness and mercy so that 

' they reflect the glory of that higher a 
bench in which you preside. : 


This prayer was delivered by President-elect 
Samuel S. Smith as an invocation at the : 
judicial luncheon at The Florida Bar & 
Convention on June 21. It was adapted from 
a prayer given by Herbert Meza, pastor of 
the Church of the Pilgrims, Washington, 
D.C., at the investiture ceremony for an 
associate judge of the Supreme Court of 


of your 


Amen. 
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THE LAWYER LARGE 


It pays to have good lawyer 


(As told by Dean Robert McKay at the 
General Meeting of Sections and 
Committees September 4 in Orlando.) 


Ten years ago I loaned Billitzer 20 
pounds. He promised to return it withina 
week. When he didn’t, I phoned him and 
he asked for a week’s grace. After a week 
I went to see him and demanded my 
money back. He promised to pay it by 
the following Monday. He didn’t. So on 
Thursday I consulted a lawyer and he 
sent Billitzer notice that due legal steps 
would be taken if he didn’t pay within 72 
hours. No reply came within a period of 
two months, after which my lawyer said 
there was nothing he could do as Billitzer 
refused to pay. 

I placed my case in the hands of a 
better lawyer. We sued Billitzer. The 
hearing was all set to go five months later, 
but Billitzer didn’t show up because of 
illness. The hearing was_ therefore 
adjourned to a date for the next year. It 
didn’t take place then either, because by 
this time Billitzer had gone abroad. I 
waited 18 months and as he hadn’t come 


Neuropsychology 


Laboratories 
Assessment of brain damage and 
consequert vocational, intellectual 

and personality deficits. 


Highland Park West Broward Mental 


General Hospital, Health Services, 7380 
1660 Northwest 7th Ct., N.W. 5th St., Plantation, 
FL 33317 


Miami, FL 33136 
T ne: Telephone: 
(395) 324-8111 - Ext. 245 (305) 792-5030 


back, I went to another quite well-known 
lawyer. He tried to activate the 
proceedings, but the judge refused to 
conduct the case in the defendant's 
absence. 

We appealed to a higher court. It 
rejected the case in accordance with the 
requirement that a court of that level 
does not handle claims involving less than 
50 pounds. So we waited a year for 
Billitzer to come back from abroad, and 
when he did I sent him another 30 pounds 
to raise the debt to 50. Now the higher 
court did accept our case and ordered the 
lower court to conduct the hearing in the 
defendant’s absence. However, since the 
defendant wasn’t in absentia, having as 
mentioned meanwhile returned from 
abroad, the hearing was adjourned 
pending clarification. 

I then tried an even better known 
lawyer and we petitioned the Supreme 
Court for a decree nisi calling upon the 
Minister of Justice to show cause why I 
shouldn’t have my money back from 
Billitzer. The Minister of Justice said I 
should apply to the courts. Therefore we 
renewed the proceedings, but they were 
adjourned because Billitzer asked for an 
adjournment. 

I then went to the biggest lawyer in 
Israel and told him my story. He listened 
attentively and then suggested I go to 
Billitzer and beat him up! So I went to 
Billitzer and beat him up! He gave me my 
50 pounds in cash right away! 

It*sometimes pays to consult a really 
good lawyer. Oo 


* wHos ? " 


Repartee at first base 


From Henderson v. Weiss, Supreme 
Court of New York, Trial Term, 1935. 
Unreported. 


WENZEL, J.: This was an action for 
assault arising out of a baseball game. 
The plaintiff, at bat, was struck on the hip 
by a pitched ball; to show his displeasure 
as he took his base, the plaintiff 
admittedly threw his bat in the general 
direction of the pitcher’s box. 

There ensued then an altercation 
between the two teams, during which the 
plaintiff tried to steal second base. Being 
returned to first base by the umpire, a 
colloquy arose between the runner and 
the first baseman during which allegedly 
the first baseman asked the plaintiff if he 
had ever received a “punch in the nose.” 
This is the prologue. 

The plaintiff hero, 17 years of age and 
127 pounds in weight, undaunted by the 
fact that the “first sacker” stood 6 feet 244 
inches tall and weighed 220 pounds, 
scornful of the fact that “a soft answer 
turneth away wrath,” retorted in what in 
the lexicon of youth is called “a snappy 
comeback”: 

“Do you think you're big enough?” 
This retort is classic; it will be found on 
the same page of “War-talk” with “Oh, 
Yeah?” “You and what army?” et cetera, 
et cetera. Whatever plaintiff's doubts 
may have beenas expressed by his query, 
they were immediately resolved by the 
action of the first baseman, defendant 
herein. 

Having been carried to the dugout by 
his team mates, and _ subsequently 
examined by physicians, the plaintiff's 
injuries were diagnosed as a fractured 
jaw, for which injury he now seeks a 
poultice of damages. Most of the facts are 
conceded. That an assault occurred is not 
open to doubt. Indeed the defendant 
admits that he “slapped the plaintiff 
down’; that plaintiff was pugnacious and 
provocative is also beyond question. 
However, this does not excuse the 
defendant for “slapping the plaintiff 
down” as he might a_ troublesome 
mosquito. The plaintiff says he suffered 
pain for one day, was kept from school 
for several weeks, but is now fully 
recovered, for which the court directs a 
verdict for the infant plaintiff in the sum 
of $150. Let the plaintiff learn to keep his 
tongue in his cheek and the defendant his 
hands in his pockets. Oo 


This column is edited by Daniel White, 
Orlando. Contributions are welcome, 
whether humorous, folksy or otherwise. 
Submit to “Lawyer at Large,” The 
Florida Bar Journal, Tallahassee, Florida 
32301. 
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HAZARDS 


The sea may be serene, with not the 
slightest ripple to disturb its calm 
appearance. But lurking beneath the 
surface can be a world of gliding mon- 
sters...title defects which even the most 
thorough search of records relating to real 
estate would not reveal. Such demons of 
the deep as forged or improperly signed 
documents, errors and omissions in public 


records, instruments executed by a minor or 
incompetent, unknown heirs, misrepresenta- 
tion of marital status and a wide variety of 
other matters are tamed through title insur- 
ance coverage. A First American title policy 
protects your client against Hidden Hazards! 


Rio 


4 


First American Title Insurance Company 


REGIONAL OFFICE: 7520 N.W. FIFTH STREET, PLANTATION, FL 33317 + (305) 587-5860 

FLORIDA NATIONWIDE TOLL-FREE: (800) 327-1018 » STATEWIDE TOLL-FREE: (800) 432-5024 

NATIONAL OFFICE: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 + (714) 558-3211 

SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 
Affiliated with The First American Financial Corporation 
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“Word 
Processing 
... With 

a personal 
touch.” 


“It’s not enough to sell the 
world’s most complete typing 
system! When you invest in Word 
Processing equipment, you’re 
choosing a total support package. 

When we install your Micom, 
your staff will be thoroughly 
trained. And our skilled Marketing 
Support and Technical Support 
Teams will personally assure your 
continued productivity. 

Our reputation is on the line. As 
Florida’s most respected name in 
office products, customer satisfaction 
is our ultimate goal. If we’re to remain 
the fastest growing distributor of Word 
Processing equipment, we can’t afford 
to have one dissatisfied customer. 

So... check with George Stuart, for 
the personal touch in Word Processing. 


FLORIDA'S WORD PROCESSING LEADER _ 


The word for word processing. 


WANT TO KNOW MORE? 
Let me hear from you! I'll be glad to give you 
all the facts about Micom, the world’s most 


advanced word processing system. 
Name. Title 
Organization 

Address 


# GEORGE STUART, INC. @ Office Systems Division 
} 133 East Robinson Street @ Orlando, FL 32801 @ (305) 843-7700 


” Office Systems Division 
George Stuart, Inc. 


re information? Call pa! 
¢ Tampa/St. Petersburg Miami/Ft. 
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BOOK REVIEW 


Medical Practice for Trial Lawyers, J. Stanley 
McQuade (The Harrison Co. 1980), reviewed by 
Jonathan L. Alpert, Associate Professor of Law, 
Stetson University College of Law. 


This treatise is an excellent introduction and 
reference tool for the types of medical problems 
and issues commonly confronted by the 
personal injury and workmen’s compensation 
bar. The book is divided into two parts. The first 
part deals with medical records and record 
keeping and the second part is a discussion of 
medical science, divided into the systems of the 
body: musculo-skeletal, nervous, cardiovascular, 
respiratory, urinary, endocrine, digestive, fluids, 
obstetrics and gynecology, and psychiatry and 
psychology. 

The author, who is a medical doctor as well as 
a law professor, understands and discusses the 
problems and issues which commonly confront 
lawyers. For example, the importance of the date 
of dictation of the admission history as well as 
the discharge summary is discussed. In addition, 
there are pertinent discussions of disability 
evaluation and useful discussions of differences 
in medical testing: “Unfortunately, {regarding 
pap smears} there may be some difference from 
lab to lab... .” 

Medical Practice for Trial Lawyers succeeds in 
its stated purpose: “The need of the contempor- 
ary lawyer is not medical omniscience. It is 
simply to know enough to enable him to 
understand what is being said ... to ask the right 
questions, and to be able to read further in the 
subject with understanding.” 


ALMOST 75% OF THE 

BUSINESS THAT COMES TO A 
GENERAL PRACTICE LAW 
OFFICE INVOLVES MEDICINE 
IN SOME WAY 


Over 40 Illustrations 


MEDICAL PRACTICE FOR TRIAL LAWYERS 


This definitive work by a physician who is also an attorney enables the busy 
lawyer to find the right information, ask the right questions and understand the 
answers. 


Extensive appendices to almost all chapters amplify the text with sample 
doctors’and hospital records, notes and reports, discharge summaries, graphs and 
charts. An annotated bibliography supplies additional authoritative sources of 
reference. 


Dr. J. Stanley McQuade earned his LL.B. and M.D. degrees from Queen's 
University, Belfast, and holds a Ph.D. in the Philosophy of Science. He is a 


practicing anesthesiologist and a full professor at Campbell University School 
of Law. 


QUICK INDEX 
Anesthesia * Blood ¢ Cardiovascular system * Childbirth « Death — the legal 
definition « Digestive tract ¢ Doctors’ offices and records * Drug errors and 
problems Emergency rooms and records Fluids Glands Gynecology 
Hospitals and records ¢ Intensive care * Intestines * Lungs * Medical science * 
Musculo-skeletal system Nervous system Obstetrics Psychiatry Psychology 
e Respiratory system ¢ Urinary system 


Reviewed in the September issue of Trial Magazine. 


$49.95 plus applicable tax 


Available from: 


THE 


THE 


ComPAny, PUBLISHERS 


co 
3110 Crossing Park * Norcross, Georgia 30071 (404) 447-9150 
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American 
Legal 
Consultants 


A DIVISION OF THE AMERICAN LEGAL RESEARCH CORPORATION 


Dear Counselor: 


The concept of legal consulting services ‘‘on demand” has evolved in the last decade into an 
accepted and important adjunct to the busy attorney’s practice. 


A recent survey conducted for a national law publication indicated: 


53% of the attorney subscribers will purchase outside legal consulting and research 
services within the next 12 months. Legal consulting assistance is now purchased by 
more litigation attorneys nationwide than any other law firm service except that of 
court reporters and continuing legal education seminars. 


HERE IS SOME GENERAL INFORMATION ABOUT OUR SERVICES: 


Our staff is comprised of professionals with whom you can discuss the special needs of 
your case in strictest confidence. 


Our average legal consultation is accomplished in approximately two weeks, concluding 
with a finished written product on your desk within that time. 


Appeals? We can prepare a brief for you in any appellate court you desire, in proper 
format and complete to certificate of service. If your judge has requested a bench 
memorandum in support of your position we will prepare it, accompanied by a confi- 


dential letter distinguishing the opposing law and assessing your position(s). 


We know that the busy litigator needs viable, professional argument not a law review article 
or half-baked academic musings. American Legal Consultants is the extra resource when you 
need it. Please call our Toll Free number (800) 342-6862 at any time. In Gainesville, call 
377-8300. 


Kind regards, 


Formerly 


RESEARCH 
for lawyers 


SOUTHEAST REGION FLORIDA DIVISION OTHER OFFICES IN: 

CENTER P.O BOX 13777 q 

(904) 377-8300 ae 

TOLL FREE (800) 342-6862 ae 
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